CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


THE STATE OF MISSOURI. 


AUGUST TERM, 1873, AT ST. JOSEPH. 


a. 


James L. Cravens and Wm. T. Curistiz, Respondents, vs. 
W. T. Gorvon, Appellant. 

1. Sheriff's sale—Substitution of purchaser instead of the original vendee—Mis- 

- take as to title—Action for money paid.—Where a third party refunds to the 

purchaser at an execution sale the amount of his bid and is substituted in his 

stead as purchaser, but it afterward transpires that, contrary to the under- 

standing of both parties, the land is that to which defendant in the execution 

had no title, the substituted purchaser will have no action against the origi- 
nal vendee for the amount of the purchase money paid over, 


Appeal from Clay Circuit Court. 
Merryman & Paxton, for Appellant. 


I. When the substituted purchaser obtains the sheriff’s 
deed, he is invested with all the rights, remedies and interests 
of the party in whose stead he is substituted. (Wimer vs. 
Obear, 23 Mo., 242; 1 Littell, 17; 1 Wend., 46.) 

II. If appellant had not made any disposition of his pur- 
chase, and had received the deed from the sheriff without any 
examination of the title, and the money had been paid to the 
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plaintiff in the execution, he could not recover it from the 
sheriff, nor from any other person. So with respondents; 
they cannot recover from Gordon, if he is without remedy. 
Courts will not permit vendors to recover the purchase 
money, unless the vendee can be placed in statu quo. 
(Adams Eq., 392; note.) 

III. The defendant in the execution, as he has received the 
benefit of the sale, is bound in equity to make good the mis- 
take. (McLean vs. Martin, 45 Mo., 393.) 


J. W. Jenkins, for Respondents. 


I: The doctrine that money paid under a mutual mistake 
may be recovered back is well established. (McLean vs. Mar- 
tin, 45 Mo., 393; Bank of Commerce vs. Union Bank, 3 N. 
Y.. 230; Wheaton vs. Olds, 20 Wen., 175.) 


Avams, Judge, delivered the opinion of the court. 


This was an action to recover back the purchase money 
alleged to have been paid by the plaintiff to the defendant 
for a tract of land. The facts as they appear by the record, 
are substantially as follows: 

The sheriff of Clay county sold under execution certain 
lands of J. T. V. Thompson. The defendant at this sale bid 
off one of the tracts at the price of $840.00. It was declared 
from the stand when the sheriff was selling the land, that 
this tract was “the stone house tract,” and the defendant 
seems to have believed that it was that tract, and after his 
purchase and before the sheriffs’ deed was made, the plaintiff, 
Cravens, applied to the defendant, Gordon, for the land, and 
the defendant asked him $40 over his bid, and Cravens 
agreed to take the land at that price, and paid the defendant 
$780.00 and then directed the sheriff to return Cravens and 
the plaintiff, Christie, as the purchasers at sherift’s sale instead 
of the defendant, and to make them the deed. The sheriff 
accordingly made plaintiff a deed to the tract of land bid off. 

All parties thought it was the “ stone house ” tract, and the 
substitution of the plaintiffs as purchasers was made in good 
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faith, and under the belief that it was the “stone house” 
tract. It turned out, however, that this was a mistake, and 
that the land sold and bid off, and which was afterwards con- _ 
veyed by the sheriffs deed to the plaintiff, was not the “stone 
house” tract, but was a tract of land which at that time be- 
longed to the plaintiff, Cravens, and not to J. T. V. Thomp- 
son. 

The court allowed the plaintiff to recover on these facts, 
and refused an instruction asked by defendant to the effect 
that upon the evidence the plaintiffs were not entitled to 
recover. 

The facts of this case show, that what took place between 
the parties was merely to substitute the plaintiffs as purchas- 
ers at the sheriff's sale instead of the defendant. Purchasers 
at judicial sales take the hazard of the bargain. If it turns 
out good, they are entitled to the benefit, and ordinarily, if it 
be a bad bargain, they must suffer the loss. It.was compe- 
tent for the parties to make the alleged substitution, and after 
it was made the plaintiff stood in the shoes of the defendant. 
(See Wimer vs. Obear, 23 Mo., 242.) It is unnecessary for 
us to decide, whether they have any remedy against any of 
the parties to the execution for the recovery of the purchase 
money. It is sufficient to say, the facts here do not warrant 
the recovery against the defendant. 

Let the judgment be reversed and the cause remanded. 
Judges Vories and Sherwood concur; Judges Napton and 
Wagner absent. 
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Nannie W. Basserr, Appellant, vs. Crry or Sr. Josrern, 
Respondent. 

1. Damages—Streets, repair of —Negligence.—Municipal corporations are bound 
to keep their streets in a reasonably safe condition. Failing to do so, they will 
be liable for all injuries resulting from their negligence. 

2. Damages—Streets—Ezxcavations bordering on—Liabilities of cities for dam- 
ages, ete.—Thie liability of municipalities for damages caused by excavations is 
not restricted to cases where they actually extend into the street; if travel 
is thereby rendered dangerous, the authorities are equally bound to protect the 
public, whether they encroach on the highway or not. And the city is bound 
for damages resulting from neglect of proper precautions, even though the ex- 
cavations were not made by its own agents, provided, it had received due notice 
of the existing facts. 

8. Citiee—Excavations—Dangerous condition of streets—Neglect of city to re- 
pair—Contributory negligence—Kick of mule, ete.—In a suit against a city to 
recover damages for injuries caused by plaintiff's falling into an excavation ad- 
jacent to a market place, where it appeared that the authorities were notified 
of the dangerous condition of the thoroughfare, and took no steps to guard 
the public from accident, and the evidence showed that plaintiff at the time 
of the casualty was exercising ordinary care and prudence, plaintiff would be 
entitled to recover, although it further appeared, that the primary cause con- 
tributing to the injury was the attempt of a mule to kick plaintiff, and that 
in avoiding this peril, he fell or jumped into the excavation. 

4. Cities—-Streets to be kept in repair, to what extent—Streets opened.—City authori- 
ties are only bound to keep such streets, and such parts of streets, in repair, as 
are necessary for their convenience and use‘of the traveling public. Whena 
street is opened for use; it should be put in a reasonable safe condition. 

5. Damages—- Cities--Excavations unlawfully extending into streets—-Variance.— 
In a suit against a municipal corporation for damages caused by plaintiff's fall- 
ing into a cellar adjacent to a public street, where the petition charged that 
the excavation was unlawfully permitted to extend into the street ; but the ev- 
idence showed that it was not unlawful per se, but became unlawful only in 
event that it was unlawfully permitted to remain without protection ; held, 
that the petition was good after verdict, notwithstanding such variance. 


Appeal from Buchanan Circuit Court. 
Loan, Hall & Oliver, and Hill & Carter; for Appellant. 


I, Municipal corporations are bound to keep streets, &c., in 
a proper state of repair and free from obstructions, so that they 
will be reasonably safe for travel, and if they neglect to do 
this, they will be held liable for all injuries resulting from 
such neglect. (Blake vs. City of St. Louis, 40 Mo., 569; Al- 
ger vs. City of Lowell, 3 Allen, 402; Beecher vs. Larkin, 
19 Mo., 192.) 
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II. Where there is a choice of routes, either of which may 
be lawfully taken, the citizen is not bound to select the one 
least dangerous. (Huelsenkamp vs. Citizen’s R. R. Co., 37 
Mo., 537.) 

III. Negligence of the corporation in regard to its duty, 
and ordinary care and prudence on the part of the individual, 
form the necessary elements of what it takes to constitute a 
cause of action. (Smith vs. City of St. Joseph, 45 Mo. » 449.) 

IV. The instruction given by the court on its motion ought’ 
to have been refused. The city has no right to have pit-falls 
dug, in and adjacent to the public thoroughfares, for the citi- 
zens to fall into, in their efforts to escape from other dangers 
in the street, which threaten them with great injury., All 
citizens are entitled to have the streets kept in a reasonably 
safe condition, as a means to escape any danger that may 
threaten them. (25 Iowa, 108; Ang. on Highways, § 295; 
City of Lacon vs. Page, 48 Ill, 499 ; Joliet vs. Verley, 35 T., 
35; Palmer vs. Inhabitants of Andover, 2 Oush., 600; 16 
Pick., 189; 6 Gray, 395.) 


Chandler & Sherman, for Respondent. 


I. If it were true that plaintiff was thrown into the exca- 
‘vation by means of being kicked by the mule, or was fright- 
ened thereby, so that she jumped in, the city is not liable for 
the injury resulting therefrom in any event. (32 Me., 46; 51 
Me., 127.) 

II. The excavation complained of was itself lawful, and 
was continued up to the time of the injury of plaintiff for a 
lawful purpose. (8 Ohio St., 358; Robbins vs. Chicago, 4 
Wall., 676 ; 2 Black, (U. 8.) 424 ; Chicago vs. Robbins, 2 Black, 
426.) If the excavation was of itself lawful, and might law- 
fully be continued for a reasonable and necessary time, it de- 
volves upon the plaintiff to show that the excavation was un- 
reasonably continued, and that at the time of the injury the 
said excavation was exposed beyond what was necessary for 
building purposes, and also that the city had notice of that 
identical instance of exposure, and carelessly neglected it. 
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These facts must be pleaded as well as proved. A general 
charge of negligence against the defendant will not suffice. 
(4 Wall., 658 ; 42 Mo., 193; 49 Mo., 170; as to notice, see 4 
Wall., 195; 5 Bosw., 497; 36 Barb., 226.) 

ILI. The city’s liability does not extend beyond the terri- 
‘tory of the street, especially when the sole cause of the injury 
was an accident. (8 Mete., 392; Dillon on Mun. Corp., 753.) 


Vortss, Judge, delivered the opinion of the court. 


This action was brought by the appellant against the res- 
pondent, to recover damages for injuries sustained by the 
appellant, by reason of being precipitated into an excavation 
adjoining to, and extending into one of the public thorough- 
fares of the city, and which it is charged was by the negli- 
gence of the respondent left in an exposed and dangerous 
condition so as to endanger the safety of persons in passing 
along said thoroughfare. 

The action was originally brought by the appellant and her 
husband, Jonathan M. Bassett, but he having died after the 
commencement of the action, the suit was abated as to him. | 

The petition, after stating the incorporation of the defend- 
ant and its duty to keep the streets and public ways of the 
city in good repair, &c., charges in substance, that about the 
26th of May, 1869, the defendant not regarding its duties 
unlawfully, negligently and knowingly permitted a deep and 
dangerous excavation, extending into the public thorough- 
fare on the east side of Market Square in said city, to be 
open and unguarded to the great danger of all citizens pass- 
ing along said thoroughfare and by said excavation; that the 
appellant in a lawful manner attempted to pass along said 
thoroughfare and by said excavation, when she was precipita- 
‘ted therein without any fault on her part. That she was 
greatly injured thereby and severely and permanently crip- 
pled; that said injuries were occasioned by reason of the 
negligent, careless and unlawful act of the respondent in 
knowingly permitting said excavation to be and remain in 
one of the most public thorongfares in the city, in an open 
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unguarded and exposed condition to the great damage of 
those passing by. Damages are claimed in the sum of twenty 
thousand dollars. 

The defendant by its answer, after denying the allegations 
of the plaintiffs petition, sets up the following as a defense 
to the action : 

“Defendant for further answer and defense to plaintiff's 
cause of action states, that one John Kirschner owned a lot 
of ground situate on corner of Felix St. and an alley running 
and extending from North to South between Felix and Ed- 
mond streets, in the City of St.Joseph, said alley being imme- 
diately east of Market Square in said city ; that said Kirsch- 
ner, wishing and intending to improve said lot and to erect 
buildings thereon,made an excavation on said lot adjoining said 
alley for the sole purpose of laying a foundation for said build 
ing; that after said excavation by said Kirschner had been made 
and while said foundation was being built with all convenient 
dispatch, (the said excavation being carefully guarded by day 
and during the night time) the said Nannie W. Bassett care- 
lessly, negligently and with great rashness attempted to pass 
aiong said alley in front of said excavation, while the said 
excavation was necessarily unfenced in order that materials 
for said foundation might be (as they were actually being) 
placed in said alley, and in full light of day, and that she, the 
suid Nannie W. Bassett, while attempting to so pass said 
excavation as aforesaid, in the day time as aforesaid, had and 
held in her hand a large basket, and a number of articles of 
bright tinware ; that while so attempting to pass as aforesaid, 
said Nannie W. Bassett came near to a mule standing near 
said excavation and near where said Bassett was then and 
there attempting to pass by said excavation, and said mule by 
reason of the rattle and din of said tinware, so carried by the 
said Bassett, as aforesaid, became frightened and either kick- 
ed the said Nannie W. Bassett into, or the said Nannie W. 
Bassett being frightened at said mule jumped into said 
excavation, this defendant does not know which; and 
that all the injuries received and sustained by the said 
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Nannie W. Bassett were by, and resulted from, her careless 
and rash attempt to pass along as aforesaid by said excava. 
tion, and her being thrown into said excavation as aforesaid, 
and not from any fault of defendant; that at the time of 
plaintiff's attempt to pass said excavation as aforesaid, there 
was then and there another and safe way to pass by said 
excavation in full sight of said plaintiff, which she could have 
passed and traveled through without injury or danger to her- 
self.” 

“Wherefore defendant avers, that the plaintiff carelessly 
and negligently contracted whatever injuries she received 
without the fault of the defendant.” 

To this answer plaintiff filed a replication, in which she 
admits that Kirschner made an excavation on the lot describ- 
ed in the answer, but charges that said excavation extended 
into and obstructed the thoroughfare as stated in the petition, 
and denies all other allegations in the said answer. 

Upon these issties the parties went to trial. The record in 
the cause presents a large mass of testimony offered by the 
parties on each side of the case, which it is not necessary to 
notice for the purposes of this case, further than to state, 
that each party introduced evidence which tended to prove 
the issues on their behalf respectively. The evidence on both 
sides tended to prove, that the plaintiff, in attempting to pass 
along the sidewalk connected with the public street or thor- 
oughfare opposite to the excavation complained of, and 
between said excavation and a wagon standing in the street 
to which was attached a pair of mules, was kicked at by 
one of the mules, and that she was either kicked into the ex- 
cavation, or in her effort to avoid the mule was precipitated 
into the excavation. 

At the close of the evidence the plaintiff moved. the court 
to give the jury several instructions, all of which were refus- 
ed. The court then, at the request of the defendant, instruct- 
ed the jury as follows: 

“Tt is admitted by the pleadings in the case, that so much 
of the excavation complained of by the plaintift in her peti- 
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tion, as was made upon the premises of John P. Kirschner, 
was for the sole purpose of erecting a building thereon and 
improving the same ; and the court instructs the jury, that said 
Kirschner had the right, during the time he was so building 
upon and improving his lot, to employ and occupy a reason- 
able portion of the street adjacent to said lot for a reasonable 
and necessary time for the purpose of aiding and facilitating 
said work.” 

“If the jury believe from the evidence in this case, that 
there were sufficient barriers and obstructions in the street 
and sidewalks, around the said excavation at the time of 
plaintifi’s alleged injury, to notify or warn the public of the 
existence of said excavation, the plaintiff was bound to exer- 
cise reasonable and ordinary care and prudence to avoid any 
accident or injury therefrom; and if they believe, that plain- 
tiff in so attempting to pass by said excavation was injured 
by being precipitated therein, which injury she might have 
avoided by the exercise of ordinary care and prudence, they 
will find for defendant. 

“Unless the jury believe from all the evidence in the case, 
that the excavation into which the plaintiff fell extended into 
the highway, and that said excavation was by the defendant 
carelessly, negligently and knowingly left unguarded at the 
time of the alleged injury to plaintiff, they will find for the 
defendant.” 

To the giving of these instructions the plaintiff objected 
and excepted. The court then on its own motion instructed 
the jury as follows: 

“The court instructs the jury, that if they believe from 
the evidence, that one Kirschner on his lot near the Market 
Square in St. Joseph, and which said lot is bounded on the 
North by Felix street and on the West by the. public thorough- 
fare, on the East side of said Market Square, about the month 
of May, 1869, had excavated a cellar; and in so doing had 
extended the excavation to the West of said lot into said 
thoroughfare, and that said cellar excavated as aforesaid was 
negligently left without such protection as would prevent 
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persons, who were attempting to pass thereby, from being 
precipitated therein, and that the city authorities had notice 
of the exposed condition of said thoroughfare ; and if the 
jury further find from the evidence, that the plaintiff on or 
about the 26th day of May, 1869, in passing with ordinary 
care along said thoroughfare was precipitated into said cellar 
and thereby injured, the jury will find for the plaintiff, and 
give damages for the full amount of the injury sustained, not 
exceeding twenty thousand dollars; unless they further find, 
that said injury was caused solely by plaintifi’s being kicked 
into said excavation by a mule, or that plaintiff impelled 
solely by fear of being kicked or injured by a mule jumped 
into such excavation and was injured thereby.” 

To the giving of this instruction by the court, the plaintiff 
also objected and excepted. 

After this the plaintiff suffered a non-suit with leave to 
move to set the same aside. The motion to set aside the non- 
suit was filed in due time, setting forth as grounds therefor 
the action of the court in giving and refusing instructions. 
This motion being overruled the plaintiff again excepted, and 
appealed to this court. 

The only real questions, presented by the record in this case 
for consideration in this court, grow out of the action of the 
court in giving and refusing instructions to the jury. It is 
well settled in this State, that it is incumbent on acity having 
full control of the streets therein, and of the improvements 
thereof, to keep them in a reasonably safe and good travelling 
condition. (Blake vs. City of St. Lonis, 40 Mo., 569; Bowie 
vs. Kansas City, 51 Mo., 454.) Andif it neglects so to do, it 
will be liable for all injuries happening by reason of its negli- 
gence. (Smith vs. The City of St. Joseph, 45 Mo., 449.) 
But whether facts shown by the evidence in a particular case 
constitute negligence on the part of the city, or whether the 
injury complained of was the consequence of negligence 
on the part of the city, are questions which are not always 
8o easy to determine ; in fact, in these particulars, each case 
will be fonnd to deqend so much upon the facts and circum- 
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stances with which it is surrounded, that it would be very dif- 
ficult to lay down any rule that would be applicable to all cases. 

In the case under consideration, there was evidence tending 
to prove the issues made by each of the parties, we therefore 
have nothing to do with the details of the evidence, or with 
its sufficiency to prove the particular facts to which it relates ; 
but the simple questions to be determined are as to the legal- 
ity of the instructions given and refused by the court. 

The instructions, asked for by the plaintiff and refused 
by the court, need not be further noticed here, than to say 
that the principles of law involved in them were contained 
in the instruction given by the court of its own motion, by 
excluding the qualification appended to said instruction by 
the court. The plaintiff does not complain of the principles 
of law, as presented by said instruction, in favor of the plain- 
tiff’s right to recover, but they do complain of the qualifica- 
tion given to those principles by the latter part of the instruc- 
tion ; of this matter I will speak hereafter. 

The court at the instance of the defendant gave three in- 
structions; of the two first, no particular complaint is made in 
this court, and they seem to be unobjectionable if accompan- 
ied by proper instructions, developing the other questions in 
the case. 

The third instruction, given by the court at the instance of 
the defendant, tells the jury that unless they believe from the 
evidence, that the excavation, into which plaintiff fell, extend- 
ed into the highway, and was by the defendant carelessly, 
negligently and knowingly left unguarded at the time of the 
alleged injury to plaintiff, they will find for the defendant. 

This instruction assumes, that notwithstanding the excava- 
tion complained of was a dangerous one, and rendered travel 
on the highway passing thereby dangerous and hazardous, and 
notwithstanding the defendant knew of the dangerous condi- 
tion of the street, and left it unguarded; and that in conse 
quence thereof the plaintiff was precipitated into the excava- 
tion and was injured, yet if the excavation did not actually 
extend into.the highway, the plaintiff cannot recover. This 
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cannot be the law. Jt would not be difficult to imagine many 
cases in which it would be as much the duty of the city au- 
thorities to protect the public, who travel its streets and high- 
ways, against dangers which do not actually form a part of the 
street, as it would be to protect them from obstructions or 
excavations forming a part of the street. A case may be sup- 
posed, where a deep excavation was made on the border of a 
street or sidewalk, at the corner of the street, where a sud- 
den turn had to be made by travellers, and at a point where 
the ground or surface of the street descended so that it was 
difficult for persons to keep a foothold while turning the cor- 
ner, and this matter was known to the city authorities, would 
any one contend that it would not become the duty of the city 
in such a case, to fix barriers to protect persons from being 
precipitated into such excavation; or that if any person 
should under such circumstances be precipitated into such ex- 
cavation and injured, without his fault, the city would not be 
liable to him for the damages? I suppose that such a thing 
would hardly be contended, and yet, if this instruction be cor- 
rect, it would result that no recovery could be had in such 
ease, because the excavation, into which the plaintiff fell, was 
just out of, and at the edge of the street ; and it would make 
no difference in such case, if the petition shonld allege that 
the excavation extended into the street. Such variance would 
be immaterial, and could mislead no one. All of the evi- 
dence in the present case shows most clearly, that the excava- 
tion was either extended into the highway a few feet, or came 
up to the edge of the highway. In such cases, if it renders 
travel dangerous, it is as much the duty of the city to protect 
the public against the danger in the one case, as in the other, 
and it makes no difference in such case, whether the excava- 
tion was made by the city, or made by another, except when 
not made by the authorities of the city, they would not be 
liable, until after they had notice of the dangerous condition 
of the street. In all such cases, the question is a question of 
negligence, or no negligence, on the part of the city anthon- 
ties, and this will devend on the other qnestion, whether it 
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was, under the circumstances of the case, the duty of the city 
to guard travellers against the danger. If the excavation be- 
ing outside of the street did not render it dangerous to trav- 
el, and the highway still remained reasonably safe to travel- 
lers, it would not become the duty of the city to place either 
guards, or other protection, to prevent persons from falling in- 
to the excavation; and of course, no negligence could be im- 
puted ; but whenever it begins to be the duty upon the part 
of the city to afford protection, then a neglect to perform the 
duty will create a responsibility upon the part of the city to 
those who may receive injury in consequence of such negli- 
gence, whether the injury is received by falling into an excav- 
ation that is in the street, or so near to it as to render it dan- 
gerous to those who travel upon the highway. (Alger vs. 
City of Lowell, 3 Allen, 402.) The case of Tisdale vs. Inhab- 
itants of Norton, 8 Metc., 388, referred to by the defend- 
ant to sustain the doctrine of this third instruction, when pro- 
perly considered, does not conflict with the view above taken 
of the law on the subject. In that case, the decision of the 
court was placed wholly on the wording of the statute under 
which the prosecution was had. 

The remaining question to be considered in this case is, as 
to the propriety of the instruction given to the jury by the 
court on its own motion. By this instruction, the jury are in 
effect told, that although they might believe from the evidence 
that one Kirschner had made an excavation on his lot at the 
place named in the petition in this case; and that said exca- 
vation had extended into the public thoroughfare, and that 
said excavation had been negligently left without such protec- 
tion as would prevent persons, who were attempting to pass 
thereby, from being precipitated therein, and that the city au- 
thorities had notice of the dangerous condition thereof, and 
although the jury might further find, that plaintiff, about the 
26th day of May, 1869, in passing with ordinary care along 
said thoroughfare, was precipitated into said excavation, and 
injured thereby, yet if they should further find, that said in- 
jury was caused solely by plaintiff being kicked into said ex- 
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cavation by a mule, or that plaintiff, being impelled solely by 
fear of being kicked or injured by a mule, jumped into such 
excavation, and was injured thereby, she cannot recover. 
This instruction in other words assumes, that although the 
jury may find the dangerous condition of the thoroughfare, 
and that the city authorities had notice thereof; that the city 
after notice, failed to take any measures to remedy the defect 
in the street, or to otherwise protect travelers against injury ; 
and although the plaintiff was actually injured by being pre- 
cipitated into’ said excavation, in attempting to pass said ex- 
cavation, while traveling along said thoroughfare without any 
fault or negligence on her part, she might under these circum- 
stances recover; unless the jury further find, that said injury 
was caused solely by plaintiff being kicked into said excava- 
tion by a mule, or that plaintiff being impelled solely by fear 
of being kicked or injured by a mule, jumped into such ex- 
cavation, and was injured thereby. 

The language of this instruction, it seems to me, is calen- 
lated to produce in the minds of the jurors some confusion 
of ideas. If the excavation was then extending into the 
public thoroughfare, in a dangerous condition, and the plain- 
tiff carefully traveling thereby and being frightened by a 
mule, when attempting to avoid the mule was precipitated 
or jumped into the excavation and was injured thereby, I 
cannot see, how in the nature of things the kicking of the 
mule or the fright caused thereby could have been the sole 
cause of the injury, It is true that if it had not been for the 
attempt of the mule to kick, the injury might not have occur- 
red ; and it is equally true, that if there had been no excava- 
tion at hand, the kicking of the mule would have been harm- 
less. How can it be said in such case that either the one or 
the other of these circumstances was the sole cause of the in- 
jury; necessarily each cause contributed, but it took both 
causes combined to produce the injury. I suppose that the 
instruction was intended to convey the idea, that notwith- 
standing the negligence of the defendant in failing to pro- 
vide safeguards for the protection of travelers who were 
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passing obstructions in the street, if the primary cause of the 
injury was the kicking of the mule, or the attempt of the 
plaintiff to escape injury from the mule, no recovery can be 
had against the defendant. Upon‘this subject the authorities 
are conflicting, and any attempt to reconcile the cases on the 
subject would be wholly fruitless. In the State of Maine it 
has been held in a number of reported decisions, that in 
order to a recovery in such cases it must be proved, that the 
injury was occasioned solely by the neglect of the defendant, 
and not by the neglect of the defendant combined with an- 
other cause or accident. (Moore vs. Inhabitants of Abbof; 
32 Me., 46; Moulton vs. Inhabitants of Sanford, 51 Me., 127, 
and other cases might be cited to the same effect.) In these 
cases it will be seen, that the sole cause must be the negli- 
gence of the defendant, and that there must be no other acci- 
dent combined with the negligence which contributed to 
produce the injury, and of course when another cause is com- 
bined neither can be the sole cause of the injury. 

In Massachusetts, Illinois and Iowa, the authorities are in 
conflict with those in Maine. In those States it has been held, 
that the circumstance, that the injury was partly the result of 
a defect in the street, and partly resulted from an accident 
unconnected with the defect in the street and without any 
fault on the part of the plaintiff, would not prevent a recov- 
ery. (The City of Joliet vs. Verley, 35 Ill., 63; City of La- 
con vs. Page, 48 III., 499.) And it has been so.held even 
where the primary cause of the injury was a pure accident. 
(Palmer vs. The Inhabitants of Andover, 2 Cush., 600; Men- 
dersheid vs. City of Dubuque, 25 Iowa, 108; other cases 
might be cited to the same effect.) 

In the case of Titus vs. Inhabitants of Northbridge, 97 
Mass., 258, it is held that where a horse by reason of fright, 
disease or viciousness, becomes actually uncontrolable so that 
his driver cannot control him or direct his course or exercise 
any control over him, and he in this condition comes in con- 
tact with a defect in the street or highway, or a place defec- 
tive for want of railing, by which an injury is occasioned, the 


| 

| 

| 

| 

| 

| 


802 ST. JOSEPH. 


Bassett v. The City of St. Joseph. 


town is not liable unless it appears, that the injury would 
have occurred, if the horse had not been uncontrolable ; but it 
is expressly stated in the opinion delivered in that case, “that 
ahorse is not to be considered uncontrolable, that merely shies, 
or starts, or is momentarily not controled by his driver.” 

The authorities on the subject are collected and commented 
upon by Mr. Angel in his work on Highways (§§ 293 and 
following); by reference to which, it will be found that no 
general rule can be deduced from the authorities. 

In the case under consideration the injury took place upon 
a public thoroughfare, or immediately adjacent thereto, the 
highway was adjoining to and formed a part of a public 
square for marketing purposes; in such place it is not to be 
considered unusual for teams to be standing and moving on 
the public grounds; nor is it to be considered unusual that a 
lady might become frightened at the movement of mules or 
other teams. These things are to be expected in such places, 
and it is to guard against injuries which might occur from 
these usual occurrences that the authorities of the city are 
bound to keep the streets in a condition of safety. In order 
to the responsibility of the city for injuries received by per- 
sons while traveling on the streets or thoroughfares of the 
city, two things must concur: 

First—That the thoroughfare was out of repair by the neg- 
ligence of the city; and 

Second—That the plaintiff at the time of receiving the in- 
jury was using ordinary care. 

The courts in Maine seem to hold, that it must also appear 
that the defect in the street was the sole and only cause of 
the injury, that if any accident, or other cause concurred in 
producing the injury, that no recovery can be had. We 
think that the cases in Massachusetts contain the better law ; 
that it the street or sidewalk was out of repair, and after the 
city authorities were notified of the dangerous condition of 
the street or sidewalk, they carelessly permitted the street to 
remain in this dangerous condition, and the plaintiff while 
passing along said thoroughfare was precipitated into the 
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excavation and injured, while using ordinary diligence and 
care on her part and guilty of no fault, (all of which facts 
are assumed by the instruction under consideration to be 
true) she would have a right to recover, notwithstanding the 
cause contributing to the injury was the attempt of a mule 
to kick plaintiff, and she, in attempting to protect herself from 
injuries about to be inflicted by the mule, fell or jumped into 
the excavation and was thereby injured. 

If the street was not in a dangerous condition, the city was 
guilty of no negligence in not protecting it with guards or 
railing; and if (asargued by the counsel for the defendant) 
the excavation was kept well guarded except for the purpose 
of introducing materials to the building being erected, and 
this was done in a careful manner, then the city was guilty 
of no negligence, and if there was a plain way to travel, 
which was safe and the plaintiff could have traveled over it, 
and she voluntarily chose to take a hazardous way, which was 
known or could have been known by her with ordinary dili- 
gence to be hazardous, then she was guilty of contributive 
negligence, or at least these are facts from which contributive 
negligence might be found by the jury. All of these facts 
were proper to be submitted to the jury, from which they 
might find a want of negligence on the part of the city on 
the one hand, or contributive negligence on the part of the 
plaintiff on the other hand; but they are matters with which 
this court has nothing to do; we only say, that the mere fact 
that the effort of the mule to kick plaintiff might be or was 
the primary cause of the injury is not, as a matter of law, 
sufficient to preclude the plaintiff from a right to recover. 

We do not agree with the attorney for the plaintiff, that 
the city is required or bound to keep all of her streets in 
good repair under all cirenmstances. She is only bound to 
keep such streets and such parts of streets in repair as are 
necessary for the convenience and use of the traveling public. 
It may be, and doubtless is the case, that there are streets or 
parts of streets in many cities,which are not at present neces- 
sary for the convenience of the public, that will be brought 
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into use by the growth of the city, or there may be streets 
that have more width than is necessary for the present use or 
the requirements of travel. All that is required in such 
cases is, that the city shall see that as the streets are required 
for use, they shall bé placed in a reasonably safe condition 
for the convenience of travel. When a street is opened for 
use, it should be put in a reasonably safe condition. 

It is further contended by the defendant, that there is a 
variance between the allegations in the plaintiff's petition and 
the case made by the evidence; that the petition charges, 
that a deep and dangerous excavation was unlawfully permit- 
ted to extend into the public thoroughfare; but the evidence 
and replication show, that the excavation was not per se, un- 
lawful or careless on the part ef the city; that it only be- 
came unlawful in the gvent that it was unlawfully permitted 
to remain without protection. This objection is extremely 
technical and cannot avail under our liberal system of prac- 
tice and pleadings. The petition would at least be good after 
verdict, as it cannot be seen how any one could be surprised or 
mislead by such a variance. (Reeves vs. Larkin, 19 Mo., 192; 
Alger vs. City of Lowell, 3 Allen, 402.) 

For the reasons set forth in this opinion the judgment of 
the Circuit Court should be reversed. 

Judges Wagner and Napton absent ; the other judges con- 
curring, the judgment is reversed and the cause remanded. 
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Lewis S. Biepsor, Appellant, vs. Epwarp W. Snows, Re- 

spondent. 

1, Ejectment—Possession— Title in wife.—In order to show himself entitled to 
possession of land, a party may prove title in his wife. 

2. Husband and wife—Her lands— Ejectment against— Who defendant.—The hus- 
band is entitled to the possession of the wife’s fee simple lands, and he is the 
proper and only party to be made defendant in a suit for lands claimed to be- 
long to her. 

3. Hjectmeni—Prior possession short of statutory bar, will prevail when.—In 
actions of ejectment, where no title appears on either side, the prior possession 
of plaintiff, though short of the statutory bar, will prevail over a subsequent 
possession of defendant, which has not ripened into a title, provided, that the 
prior possession be under claim of right, and not voluntarily abandoned. In 
such a case it must appear that the defendant is a mere trespasser; and that he 
or those under whom he claims, or from whom he obtained possession, enter- 
ed upon the actual or constructive possession of the plaintiff. 


Appeal from Carroll Circuit Court. 
Ray and Ray, for Appellant. 


I. Under the issues, as formed by the pleadings, defendant 
could not prove that the possession or title was in his wife, or 
outstanding in a third party. (Bruce vs. Sims, 34 Mo., 246; 
Dougherty vs. Matthews, 35 Mo., 520; Harris vs. Han. & St. 
Jo. R. R., 37 Mo., 307; Jones vs. Louderman, 39 Mo., 287.) 

_ IL. Where husband and wife go into the possession of real 
estate, the title to which is in the wife, by ordinary deed, vest- 
ing the fee in her, (but not for her sole and exclusive use,) then 
by operation of law, the possession is in the husband. And 
when sued in such a case, he cannot defeat a recovery by 
showing that the title and possession is in the wife by virtue 
of such a deed. (Tyler Eject., 169, 472; 1 Bishop Law of 
Married Women, 582, and § 582; Chambers vs. Handley’s 
Heirs, 3 J. J. Marsh., 99; Foster vs. Marshall, 2 Foster, (N. 
H.,)491; Bryan vs. Wear, 4 Mo. 106; 2 Kent, (6 Ed.,) 130.) 

III. This proposition is not modified or changed, for the ~ 
purpose of this action by the 14th section of chapter 115, of 
our statute on “Married Women.” 

IV. In actions of ejectment where no legal title appears on 
either side, then the plaintiff may recover, upon showing a 
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prior abandoned possession, (short of the statutory period suf- 
ficient to confer title by limitation.) And that in such cases, 
the plaintiffs right to recover is not limited to cases where the 
defendant is a new trespasser, but also covers cases where the 
defendant claims by color of title also. (Smith vs. Lorillard, 
10 Johnson, 338 ; Schultz vs. Lindell, 33 Mo., 172; Dale vs. 
Faivre, 43 Mo., 556; Ricard vs. Williams, 7 Wheat., 59; 
Jackson vs. Harder, 4 Johnson, 202.) 


L. H. Waters, for Respondent. 
Avams, Judge, delivered the opinion of the court. 


This was an action of ejectment, for the northeast quarter 
of section 14, in township 53, north of range 21 west, being 
military bounty land, as described and protected by the stat- 
ute of limitations. (Genl. Stat., Ch. 191,§1; W. S., 915, 
§ 1.) | 
The answer was a general denial of the plaintiff’s right to 
the possession, also an assertion on the part of the defendant 
of his right to the possession, and a plea of the statute of lim- 


_ itations of ten years, averring that neither the plaintiff, his 


ancestors, predecessors or grantors, or those under whom he 
claims, had been seized or possessed of the premises, or any 
part thereof, within ten years next before the commencement 
of this suit, and that defendant, and those under whom he 
claims, had been in the adverse possession for more than ten 
years before suit, 

Neither party pretended to have a regular documentary 
claim of title. Numerous deeds were introduced on each 
side as evidence of color of title, under which the possession 
of the land, to the extent of the boundaries named in these 
documents, was claimed to be held. 

The plaintiff claimed that he, and those under whom he 
claimed, had held possession adverse to all others, long enough 
to invest him with the title. He also set up, that his posses- 
sion was prior to the defendant’s possession, and had never 
been abandoned, and being a prior possession, his title was 
better than a subsequent possession by the defendant, although 
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neither of them may have ripened into a title under the stat- 
ute of limitations. 

A large amount of testimony was given by plaintiff, con- 
ducing to prove his possessory title under the statute of limi- 
tations. 

The defendant claimed the right to the possession by virtne 
of a deed from one James Kelley to the defendant’s wife, 
dated August 10th, 1866. 

There was no pretense that Kelley had any title to the land, 
and the deed from Kelley was introduced as color of title, un- 
der which the defendant took possession for his wife. For the 
same purpose, a deed from one Taggart to Kelley, dated Nov. 
16, 1863, and a deed from W. Z. Darr to Taggart, and a tax 
deed to Darr, dated Nov. 5th, 1861, were introduced in evi- 
dence by the defendant. 

This suit was commenced in July, 1868. The defendant 
entered into the possession on the 10th day of August, 1866, 
under the deed to his wife. 

The case was submitted to a jury, and under the instrue- 
tions given on each side they found a verdict for the defendant. 
The plaintiff moved for a new trial, which was overruled, and 
judgment entered for defendant, and exceptions duly saved 
by the plaintiff. 

1. The defendant’s answer was sufficient to let in any de- 
fense he might have, showing that the plaintiff was not enti- 
tled to the possession. Under the general denial of the plain- 
tiff’s right to the possession, he must prove his title, or right 
to the possession, and the defendant may rebut this proof by 
showing title in himself or his wife, or by an outstanding ti- 
tle in a third person, when he claims under a color of title. It 
was not necessary that the answer should have set up the 
statute of limitations. When the statute has run long enough 
to create a bar, such adverse possession confers the title, and 
such title may be relied on for the recovery of the land, or be 
invoked as a defense under the general denial of the plain- 
tiff's right to the possession. 

2. But in this case the defendant was allowed to rely on 
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a possession taken. under the deed to his wife, in August, 
1866, as a bar to the plaintiff's right of recovery. The court 
gave instructions at the instance of the defendant to that ef- 
fect, and refused those asked by the plaintiff denying that 
such possession had ripened into a bar, or title in the plain- 
tiff’s wife. | 

An action of ejectment can only be brought against a per- 
son in the possession of land. The possession of a husband 
is the possession of the wife, when she holds the title. Un- 
der our statute concerning Married Women, (W. 8S. 935, § 14,) 
the rents, issues and products of the real estate of a married 
woman, and the interest of her husband in her right in any 
real estate, which belonged to her before marriage, are during 
coverture exempt from attachment or execution for the sole 
debt of her husband, except for necessaries for the wife and 
family, and no conveyance during coverture can be made by 
the husband, without joining his wife in the deed, &c. 

This statute is intended to protect the wife’s lands for her 
benefit during coverture ; but it does not alter the common 
law relations of husband and wife. He is still her protector 
and representative, and is entitled as such to the possession 
of her fee simple lands. His possession is her possession, and 
he is the proper and only party to be made a defendant in a 
suit for lands claimed to belong to her. 

The title in the wife is not an outstanding title, but is re- 

lied on as the defendant’s own title. The disseizin of the 
plaintiff, relied on by the defendant, took place in August, 
1866, and the two years had not expired which protect mili- 
tary bounty lands, when this suit was commenced. ,The court 
therefore erred in the instructions given and refused on this 
point. 
a The plaintiff also relied on a possession prior to the de- 
fendant, and asked that he be allowed to recover on such pos- 
session, notwithstanding it may not have ripened into a title 
under the statute of limitations. The court refused his in- 
structions raising this point. 

In Crockett vs. Morrison, 11 Mo., 3, this court maintained 
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the doctrine, that where no title appears on either side, a prior 
possession, though short of the statutory bar, will prevail over 
a subsequent possession, which has mot ripened into a title, 
provided the prior possession be under a claim of right, and 
not voluntarily abandoned. (See also Smith vs. Lorillard, 10 | 
John., 338.) In such case it must appear that the defendant 
is a mere trespasser, and that he or those under whom he 
claims, or from whom he obtained possession, entered upon 
the actual or constructive possession of the plaintiff. 

_ For the errors indicated, the judgment of the Circuit Court 
will be reversed and the causeremanded. Judges Vories and 
Sherwood concur; Judges Napton and Wagner absent. 


4 


W. Perrine, Appellant, vs. Witt1am Poutson, 
Respondent. 

1. Mortgages—Redemption of ineumbrances by subsequent owner— Payment of 
usurious sums, etc—The owner of land has his action in equity to redeem it 
from an incumbrance placed upon it by a prior owner, by paying the amount 
justly due thereon, deducting from the incumbrance whatever part thereof con- 
sists of usurious interest ; but he can make no deduction for usurious interest 
already paid by the former owner. 


Appeal from Clinton Circuit Court. — 
Thos. E. Turney and 8. H. Corn, for Appellant. 
William Henry, for Respondent. 
Apams, Judge, delivered the opinion of the court. 
This was an action inthe nature of a bill in equity, brought 
by the plaintiff as owner of alot in the town of Cam- 
eron, in Clinton County, to redeem the same from a mortgage 


with power of sale, and for a temporary injunction against a 
sale by the mortgagee until the case could be finally deter- 


mined. 
A temporary injunction was granted by two Justices of the 
County Court. 
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At the return term of the summons the defendant appeared, 
and filed a motion to dissolve the injunction, upon the ground 
that no notice had been given to the defendant, and also up- 
on the further ground, that the petition did not state facts suf- 
ficient to constitute a cause of action. 

The court sustained this motion and dissolved the injunc- 
tion, and proceeded to assess damages in favor of the defend- 
ant and entered up judgment for the same. 

The court seems to have treated the motion to dissolve the 
injunction as a demurrer to the bill, and sustained it on the 
ground that the plaintiff had no standing in court. 

The plaintiff saved his exceptions, and brought the case here 
by appeal. 

The petition substantially states; that the plaintiff had pur- 
chased the lot and became the owner thereof, in fee, that he 
was not aware of the mortgage held by the defendant; that 
Encell, who formerly owned the lot, had executed the mort- 
gage to secure the payment of the note mentioned in the 
mortgage; that this note consisted largely of usurious interest 
which had been embodied in the note as a part thereof, and 
Encell who had given the note had made payments on the note 
which had not been credited. The petition charges that some 
of those payments consisted of usury paid to the defendant. 

The petition alleges that the plaintiff has offered to pay to 
the defendant whatever amount may be justly due him, 
and in his petition he stil] offers to pay all that is justly due 
on the mortgage, etc. 

The plaintiff being the owner of the property, which had 
been incumbered by a prior owner, had the undoubted right 
to remove the incumbrance by paying the amount that was 
justly due the defendant as mortgagee, and thus stop the 
threatened sale of his property. 

If the debtor had paid usury subsequent to the execution of 
the mortgage, he could not recover back such usury. (See 
Ransom vs. Hays, 39 Mo., 445.) Nor can the plaintiff here be 
allowed credits for such usury so paid. But he alleges that 
the note itself is made up in part of usurious interest. — 
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The defendant would not be allowed to recover such inter- 
est, and it is not legally due him. (See W. S., 783, § 4; Me- 
Glothlin vs. Hemery, 44 Mo., 350; Corby vs. Bean, 44 Mo., 
379.) 

The plaintiff has the right to redeem his land by paying 
what was due to the defendant after deducting the usurious 
interest, and any just payment that may have been made by 
the debtor. This he offered to do, and it was all he was 
bound to do in order to redeem his property and stop the sale 
by the mortgagee. 

Judgment reversed and cause remanded. Judges Vories 
and Sherwood concur; Judges Napton and Wagner absent. 


Tue and New Lonpon Prank Roap and Bringer 
Company, Appellant, vs. Tuomas Bow ine, Respondent: 

1. Verdict—Penalties for failure to pay toll—General verdict of “not guilty” — 
Weight of evidence, etc.—In an action to recover penalties for passing a toll-gate 
without paying toll and for tolls due the plaintiff, although the causes of ac- 
tion embraced in the suit were distinct and separate, and separately stated, a 
general verdict, if the judgment is for the defendant, is sufficient; if the judg- 
ment were for the plaintiff, it might be necessary to render a separate verdict 
on each separate cause of action. 

2. Supreme Court—LEvidence,weight of.—In law cases, this court will not weigh 
the evidence. 

8. Subpeenas—Service of, by parties—Costs not taxable for.—Puarties may serve 
subpeenas, but fees for such service caunot be recovered as costs. 


Appeal from Macon Circuit Court. 
Thomas H. Bacon, for Appellant. 
_ Avams, Judge, delivered the opinion of the court. 


This suit was commenced before a Justice of the Peace, 
and taken by appeal to the Hannibal Court of Common Pleas, 
and from thence by change of venue to the Macon Circuit 
Court, where judgment was rendered in favor of the defend- 
ant, and the plaintiff has appealed to this Court. 
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The plaintiffs demand consisted of several distinct and 
separate causes of action, separately stated, for penalties al- 
leged to be due the plaintiff for passing its toll-gate without 
paying toll, also for tolls due the plaintiff. A general ver- 
dict of not guilty was found by the jury in favor of the de- 
fendant, and a judgment rendered thereon for the defendant. 

The plaintiff raises the objection, that this verdict of * not 
guilty ” was not responsive to the issues, and that there should 
have been a separate verdict on each separate cause of action. 
There is nothing in this objection. If the finding had been 
for the plaintiff, it might have been necessary for the jury to 
have passed separately on each count; but this verdict is 
for the defendant and applies equally to all and each of the 
causes of action. When the jury pronounced the defendant 
not guilty, the court was sufficiently advised by such finding, 
that he had done nothing to‘ render him liable on any of the 
charges set forth in the plaintiff’s demand. 

Evidence was given by both parties to sustain the issnes on 
their respective sides. The objection, that the verdict is not 
supported by the evidence, is not tenable and cannot be con- 
sidered here. 

The defendant served his own subpeenas, and fees for such 
service were allowed and taxed as costs in his favor, amount- 
ing to six dollars. It was admitted that the defendant was 
not an officer, and that the subpoenas were served by him as 
a private individual. The plaintiff filed a motion to re-tax 
the costs and reject this allowance. This motion was over- 
ruled and exceptions duly saved. 

Subpoenas may be served by a constable, sheriff, or some 
other officer authorized by law to do so, or they may be 
served by any disinterested person who would be a competent 
witness. (2 W. S., p. 827,§ 2; 2 W.S., 1376, § 20.) 

As parties are allowed to testify and are not disqualified by 
reason of their interest in the event of the suit, they ought to 
be competent to serve their own subpeenas. But is there any 
statutory provision allowing fees to be taxed as costs for such 
services? No such provision has been referred to, and in the 
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absence of any statute on the subject, the court was not an- 
thorized to tax fees in favor of defendant for serving his 
subpoenas. 
The judgment, so far as the taxation of these fees as costs 
is concerned, is reversed, and in all other respects the judg- 
ment is affirmed. 


Judges Vories and Sherwood concur; Judges Napton and 


Wagner absent. 


Hamitron De Graw, Respondent, vs. Witt1am Prior, Ap- 
pellant. 

1. Practice, civil—Exceptions not saved on trial below.—When exceptions, are 
not saved at the time, the rulings of lower courts will not be reviewed above, 

2. Court sitting as a jury—Conflict of evidence—Instructions, etc.—Where the 
court sits as a jury, and the evidence is conflicting, it errs in giving an instruc- 
tion, that upon the evidence plaintiff is entitled to recover. 

3. Foretble entry and detainer—Possession of defendant—Demand, ete—To sus- 
tain an action for forcible entry and detainer, defendant must be in actual pos- 
session of the premises, or a part thereof, at the institution of the suit. 

To sustain such action, no prior demand for the possession need be made, 

4. Forcible entry and detainer— What possession necessary to maintain.—To es- 
tablish the possession necessary to maintain forcible entry and detainer, plain- 
tiff need only show that he entered the premises with a view to holding pos- 
session, and that his purpose was lawful. A subsequent merely temporary ab- 
sence will not deprive him of his right. He must be in actual possession ; but 
may be so either in person or by his agent. 


Appeal from Carroll Circuit Court. 
Ray and Ray, for Appellant. 


L. H. Waters, for Respondent, cited, Boyce vs. Blake, 2 
Dana, 127; Langworthy vs. Myers, 4 Iowa, 18; Miller vs. 
Northrup, 49 Mo., 397; Fugate vs. Pierce, 49 Mo., 441. 


Apams, Judge, delivered the opinion of the court. 

This was an action for forcible entry and detainer, com- 
menced before a justice of the peace, where the plaintiff re- 
- govered jndgment, from which the defendant appealed to the 
Circuit Court. 
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In the Circuit Court the plaintiff filed a motion to dismiss 
the appeal, upon the ground that the justice had no jurisdie- 
tion to grant the same. Thecourt overruled this motion, and 
the plaintiff excepted. The plaintiff makes the point then, 
that the appeal should have been dismissed, because it was not - 
taken in ten days after the judgment was rendered by the 
justice. No such ground was made by his motion, and the 
point is not supported by the record. There was no error in 
overruling the motion to dismiss the appeal. ; 

The defendant also filed a motion to dismiss the suit, upon 
the ground that the writ was not properly served on him. 
This motion was overruled, but no exceptions were saved by 
the defendant. As this point is not properly here, it is not 
necessary to notice it. 

The parties submitted the case for trial to the court. The 
only questions presented on the trial, and passed on by the 
court, were, first, whether the plaintiff, prior to the institu- 
tion of the suit before the justice, was in the actual posses. 
sion of the land ia controversy; and secondly, whether the’ 
defendant forcibly and unlawfully entered on his possession. 
On each of these issues, evidence was given by both parties 
in support of their respective views of the case. Among oth- 
er evidence it appeared that plaintiff had given a title bond 
for the sale and conveyance of the land, to one Webster. But 
the title bond did not purport to yield or transfer to Webster 
the plaintiffs possession, if any. 

At the close of the evidence, the court at the instance of 
the plaintiff and against defendant’s objections, declared the 
law to be, “That upon the evidence in this case the plaintiff 
is entitled to recover.” 

This instruction is manifestly erroneous. It takes the whole 
ease from the jury, or from the court sitting as a jury, and 
declares as a matter of law, without any finding upon the ev- 
idence, that the plaintiff is entitled to recover. Whether the 
plaintiff was entitled to recover, depended upon the sufticien- 
ey and weight of evidence in the cause on the two questions 
to be passed upon. It was not for the court but the jury, or, 
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which is the same thing, the court sitting as a jury, to pass 
upon the sufficiency and weight of the evidence. 

The defendant asked several instructions, which were re- 
fused by the court. The first of which reads, “ That if it ap- 
pearsfrom the testimony in this case, that the defendant, Prior, 
at the date of the commencement of this suit, was not in the 
actual possession of the real estate in controversy, or any part 
thereof, then this finding of the court should be for the de- 
fendant.” 

This instruction is substantially correct. The wording of 
the instruction may be technically wrong and liable to mis- 
lead a jury. When there is contradictory evidence, a fact 
may appear from the plaintiffs evidence to be proved, and 


the defendant’s to be disproved. Instructions or declarations 


of law must leave the court or jury to find from the evidence 
on both sides the issue or issues between the parties. 

The second instruction, asked by the defendant, is subject 
to the same objection as the first, and to the further objection 
that there was no evidence to support it. It assumes that the 
title bond to Webster transferred the possession from plain- 
tiff to him; such was not the tenor of the title bond, and 
therefore this declaration was properly refused. 

The defendant’s third instruction is predicated upon the 
idea, that a written demand ought to have been made by 
the plaintiff on the defendant for the possession, before he in- 
stituted his suit. If the plaintiff was entitled to recover at 
all, he could do so in this case without making any demand. 
Tf the plaintiff was in the actual possession, and the defend- 
ant withont his consent entered upon the land as charged in 
the complaint, no written demand was necessary. Such en- 
try must be held to be forcible, and not peaceable, within the 
meaning of our statute. 

The defendant’s fourth instruction reads, “ That the alleged 
improvement in this case, if it does not appear to have been 
an actual improvement, and intended for a permanent posses- 
sion, but only nominal in its character, with a view of pre- 
venting others from improving or possessing the same, is not 
sufficient to entitle the plaintiff to recover.” 
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Whether the plaintiff had such possession as would author- 
ize him to maintain this action, is a question of fact. The 
evidence tended to show that he had employed Hill to enter 
and take’ possession, and to break ten acres of the land, and 
that Hil] had commenced to plow and had plowed an acre and a 
half, and only quit temporarily to wait for better weather, and 
in the meantime possession was taken by the other parties. 

A possession must have a commencement, and when it 
commences, a temporary absence does not deprive the posses- 
sor of his rights. It is not material for what purpose a party 
takes possession. It is sufficient that the purpose be lawful, 
and that he actually enters with a view of holding possession, 
The defendant’s fourth instruction was properly refused. 

_ The fifth and last instruction asked by the defendant was 
“ That from all the facts in this case, the finding should be for 
the defendant.” 

This instruction is subject to the same strictures applied to 
the plaintiff's instruction. It takes the whole case from the 
jury. If there was any evidence at all tending to prove that 
the defendant was guilty, it was proper for the court, sitting 
as @ jury, to pass on it. 

It is urged here that there was no evidence to show that 
the defendant was in possession at the commencement of the 
suit. 

To maintain this action, it must be proved that the defend- 

ant was in actual possession at the commencement of the suit. 
If the defendant was in actual possession either in person or 
by agent, that would be an actual possession, sufficient to 
maintain the suit against him. Whether he was so or not 
was a question of fact for the jury. Whether the parties in 
the actual possession were his agents or the agents of his son, 
who claimed the title, was a matter to be passed upon by the 
court sitting as a jury. 
_ In passing on this question, the court must take into con- 
sideration, all the evidence on both sides tending to prove or 
disprove the issue, and be governed by the weight of testi- 
mony. 


AUGUST TERM, 1873. 317 


Davis v. K. C., St. Joe. & Council Bluffs R. R. Co. 


For the errors indicated, the judgment will be reversed, 
and the cause remanded. Judges Vories and Sherwood con- 
cur; Judges Napton and Wagner absent. 


Ottver Davis, Appellant, vs. Taz Kansas Crry, St. Josera 
and Counci Biurrs Ramtroap Company, Respondent. 


1. Railroads—Seat in car—Ticket—Surrender of.—A passenger on a railroad 
train,who exhibits his ticket and demands a seat, need not surrender the ticket 
till the seat is furnished. 

2. Damages—Railroad passenger ticket—Refusal to surrender—Expulsion from 
train—Failure to furnish seat, ete—A. buys a ticket from Winthrop to Bige~ 
low on the K.C. & St. J. R. R. The cars are crowded. He refused to surren- 
der his ticket till provided with a seat, and is ordered to leave the train when 
it shall arrive at Forest City. At this point he procures a seat, and subsequent- 
ly tenders his fare from thence to Bigelow; but refuses to pay fare from Win- 
throp, or to give up his ticket. Thereupon the conductor declines the amount 
offered, and not receiving his ticket, ejects him from the train. 

In an action for damages by A., based upon the original contract for transportation 
entered into at Winthrop, held, that under that contract,A.would not be entitled 
to ride from Forest City to Bigelow without surrendering his ticket, or tendering 
his full fare from Winthrop, and could not maintain his action ; although the 
case might be different, where plaintiff set up a new contract entered into at 
Forest City and based his action thereupon, 


Appeal from Buchanan Circuit Court. 
Hill and Carter, for Appellant. 


I. At Forest City,where plaintiff could get a seat, he offered 
to enter into a new contract, and tendered his fare to Bigelow, 
which defendant refused and turned him off the train,when he 
was in justice and in law entitled to a ride. It must be an ea- 
treme case which will excuse or justify a R. R. Company in 
absolutely refusing to carry a passenger. (2 Redf. Railw.,(4th 
Ed.,) 257, § 198; 258, n. 4.) 

II. A passenger, who is not furnished with a seat, is not 
obliged to pay fare, and if he is expelled from the cars for re- 
fusing sach payment, may sustain an action against the Com- 
pany. (2 Redf. Railw., (4 Ed)., 257, n. 1.) 
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III. The defendant could not in any event be justified in 
ejecting and turning passenger out of train at any other place 
on its route than a usual stopping place or near a dwelling 
house. (1 W.S.,307,§28; 18 U.S. Dig., 101,§ 105; Stephen 
vs. Smith, 29 Verm., 160; 18 Ills., 460.) 


Halil and Oliver & Stringfellow, for Respondent. 
Suerwoop, Judge, delivered the opinion of the court. 


Oliver Davis brought suit in the Cirenit Court of Buchanan 
county, against The Kansas City, St. Joseph & Council Bluffs 
Rail Road Company, and his petition is substantially as fol- 
lows : 

The first connt alleges, that defendant was an incorporated 
company, under the laws of this State, engaged in the trans- 
portation of passengers for hire, on the line of its road, from 
Kansas City through St. Joseph to Council Bluffs in the State 
of Iowa; that plaintiff purchased of defendant on the 18th 
of October, 1870, a first-class ticket entitling him to a seat, in 
accordance with such ticket, in the cars of defendant, from the 
town of Winthrop to the town of Bigelow, on the line of de- 
fendant’s railroad ; that defendant failed and refused to fur- 
nish sufficient accommodations, and its cars were so crowded, 
that plaintiff could not procure a seat; was compelled to 
stand to his great pain, danger, &c., by being jolted and 
thrown about by the rapid motion of the cars against the 
arms of seats, &c., although plaintiff was suffering at the 
time with great physical debility, and rheumatism ; to his dam- 
age in the sum of five thousand dollars, for which judgment 
is asked. 

The second count in itsintroductory matter is like the first, 
and charges that defendant, “ after having carried plaintiff as 
such passenger in such cars ” toa place about haif way between 
Forest City and Bigelow, declined and refused to further car- 
ry or transport him, and ejected him without lawful excuse 
from its cars, in the night time, on an uninhabited prairie, 
while the night was dark, cold and rainy, whereby plaintiff 
was compelled to walk about five miles to the town of Bige- 
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low, through mud and water, exposed to great danger, and his 
health impaired, &c.; to his damage in the sum of ten thou- 
sand dollars, and judgment asked for that sum. 


GQ The chief portion of the answer of defendant is tantamount 


to a general denial ; it admits that plaintiff was a passenger 
on its road, but denies that he had purchased a ticket, and 
then as a further defense, states that he went on board of the 
cars of defendant, and that while on said cars, between St. 
Joseph and Forest City, the conductor asked plaintiff for hia 
ticket or his fare, which he wrongfully refused to deliver or 
pay to the conductor, who then informed him that he must 
get off at the next station, Forest City, and this plaintiff also 
failed to do, but remained on the cars, and upon being again 
called on for his ticket or his fare, wrongfully and without ex- 
cuse refused to deliver the one, or to pay the other; and 
thereupon the conductor gently Jaid his hands upon him and 
put him off the train, after the same had been stopped near 
several dwelling houses, using no more force than was neces- 
sary, &e. 

The reply traverses all the chief allegations of the answer, 
and alleges the production and exhibition of the plaintiff's 
ticket to the conductor, and the offer by plaintiff to pay his 
fare, &e. 

The testimony, adduced at the trial of the cause, discloses 
the fact that the controversy, which gave rise to this suit, arose 
respecting a seat in the defendants cars; to which scat plain- 
tiff claimed he was entitled, prior to surrendering his ticket, 
or paying his fare. . 

He rides from Winthrop to St. Joseph on his ticket, which 
is punched or cancelled in the usual way, for that portion of 
the trip, and that train proceeding no further, the journey is 
resuined in the morning; and between St. Joseph and Forest 
City, he is called upon for his ticket, but declines to surrender 
it until provided with a seat, stating that he would not pay 
fare and stand up. The plaintiff claims that he showed the 
conductor his ticket and told him, “when you get me a seat, 
I will give you the ticket,” and that the conductor replied, “I 
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will give you a seat as soon as I can get it;” and that the 
plaintiff then said, “then you can have the ticket.” The 
conductor however states that he told plaintiff, that if he 
would pay his fare or surrender his ticket, he would furnish +> 
him with a seat. Yet the accounts of both parties agree in 
this, that plaintiff is told that unless he pays his fare, or sur- 
renders his ticket, he would have to get off at the next sta- 
tion, Forest City ; but instead of doing either, he remains on 
the cars, until after that station is passed, secures a seat, and 
when called on the second time, he tenders his fare from For- 
est City to Bigelow, or as far as he had had a seat, and refuses 
to pay full fare from St. Joseph, or to surrender his ticket, 
and he is then, in consequence of such refusal, put off the 
train. 

Various instructions were asked by the plaintiff, and refused 
by the court, and several instructions given at the instance of 
defendant; to which action of the court, plaintiff duly saved 
his exceptions. But in the view I take of this case, it is en- 
tirely unnecessary to examine into the correctness of the ac- 
tion of the court below in that particular, as I do not think 
that the plaintiff was, upon his own showing, entitled to a re- 
covery. 

There can be no doubt, that a passenger on a railroad, who 
exhibits his ticket and demands a seat, has a right to have 
that demand complied with, prior to the surrender of that 
which constitutes, in the very nature of the case, the best evi- 
dence of his contract with the company for safe and comfort- 
able transportation. But it is equally true, that he must ad- 
here to, and rely on that contract, or if there be a non-com- 
pliance with its terms in any reasonable and essential particn- 
iar on the part of the company, he must abandon the contract 
and quit the train, so soon as suitable opportunity offers. He 
will not be permitted, as was attempted in this case, to grasp 
that coutract’s benefits with one hand, while he shirks and re- 
pudiates its burdens and liabilities on the other. And had the 
plaintiff, pon presentation of his ticket, and the refusal of a 
seat until he surrendered that ticket, abandoned his contract, 
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and left the train at Forest City, a widely different question 
as to the liability of the railroad company might then have 
been presented. But instead of doing this, he retains his tick- 
et, remains on the train under his original contract, secures a 
seat at Forest City, and then when called upon for his fare or 
his ticket the second time, tenders what is barely sufficient 
payment from the station, where he is told to get off, to the 
point of his destination. It was contended by appellant’s 
counsel in the argument, that plaintiff had a right to make a 
contract from Forest City to Bigelow, but conceding the sound- 
ness of this position, it is not seen what possible being it 
can have on this case, for this suit is brought not on any new 
contract, but on the one alleged to have been entered into at 
Winthrop. 

For these reasons, without entirely sanctioning the action 
of the court below, as to giving or refusing instructions, I am 
of opinion that the judgment should be affirmed. Judges 
Wagner and Napton absent. The other Judges concur. 


Dare, Respondent, vs. Frank Corrrr, et al., Appel- 
lants. 


1. Practice, civil—Appeal—Final judgment.—Where, on appeal-to the Supreme 
Court the record shows a verdict for plaintiff, and that the Court ‘ordered 
judgment entered accordingly,” but no entry of the judgment appears in the 
record, the appeal will be dismissed. 


Appeal from Livingston Circuit Court. 
Broadus §& Pollard, for Appellants. 
John E. Wait, for Respondent. 
SuErwoop, Judge, delivered the opinion of the court. 


This was an action of trespass for cutting down the tim- 
ber of plaintiff, William Dale; brought by him against the 
road overseer, William H. Anderson, and a number of other 
defendants. The record shows that a verdict was returned 
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for the plaintiff, in the usual form, and then this language is 
used: “ Whereupon, the court ordered judgment to be en- 
tered accordingly.” But no judgment is actually entered, and 
therefore the appeal must be disiissed. 

Judges Adams and Vories concur; Judges Wagner ond 
Napton absent. 


Mary F. Garrarp and Hvssanp, Appellants, vs. Baatis 
Davis, Respondent. 
1. The omission of one of the grantor’s names in recording a decd, does not 
vitiate it. 


Appeal from Livingsion Circuit Court. 
L. T. Coliier & A. S. Harris, for Appellants. 
C. H. Mansur & W. C. Samuel, for Respondent. 
Avass, Judge, delivered the opinion of the court. 


This was an action of ejectment for some real estate in the 
City of Chillicothe in Livingstone county. 

The petition claims that the property belongs to the plain- 
tiff, Mary J. Garrard, who was formerly Mary J. Lansing, 
and left a widow by the death of her former husband, Henry 
W. Lansing. After the death of Henry W. Lensing she 
married the plaintiff, Richard F. Garrard. 

The answer denies that the plaintiffs are entitled to the 
property, and sets up the defense, that the plaintiff, Mary J. 
Garrard, when she was the wife of Henry W. Lansing, joined 
with him in a deed of trust, executed to William Co. Samuel 
in the year 1859, whereby said property was conveyed to 
said Sainuel in fee to secure the payment of a note for one 
thousand dollars, due from said Henry W. Lansing to one 
Spencer H. Gregory, with power in Samuel, as trustee, to 
sell the property and foreclose the deed of trust, on the non- 
payment of the money. The answer further alleges, that this 
deed of trust was duly foreclosed by the trustee, and that one 
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Yager bought the property and took a deed for same from 
the trustee, and entered into possession under his purchase, 
and sold and conveyed the same to the defendant. 

The answer further states, that the deed of trust so made 
by the plaintiff, Mary J. Lansing, and her then husband, has 
been lost or destroyed, and that there is an error in the 
record of this deed of trust; that the Recorder, in copying 
the deed of trust on the record, omitted the name of Mary 
J. Lansing in the deed, and such omission makes it appear, 
that she was not a grantor, when in fact in the original deed 
her name does appear as one of the grantors. 

The answer further avers, that certain deeds under which 
the plaintiffs claim were fraudulent and void as to the credit- 
ors of Henry W. Lansing. 

The case was submitted to the court for trial, and upon the 
trial a large mass of evidence was introduced on the question 
of fraud in the deeds, under which the plaintiffs claim title; 
but in the view that I take of the case, it is unnecessary to 
notice this question. 

If Mary J. Lansing actually joined with her husband as a 
grantor in the execution of the deed of trust to Samuel, her 
title passed by the foreclesure sale and is now vested in the 
defendant. That she was one of the grantors or intended to 
be one, is manifest to my mind from the proofs in the case. 
The record of the deed omits her name in the granting part, 
but refers to more than one grantor by naming them as the 
“parties of the first part.” She actually signed and executed 
the deed, and it was duly acknowledged by her before the 
proper officer. 

After the death of her husband, Ilenry W. Lansing, and 
after the foreclosure of the deed of trust, she claimed the 
overplus of the purchase money in the hands of Samuel as 
belonging to her, as owner of the property when the deed of 
trust was made. She claimed it upon the ground, that she 
had executed the deed of trust as a grantor, and as such, was 
entitled to the overplus. Samuel thought by the terms of 
the deed of trust it ought to go to the legal representatives 
of Henry W. Lansing. 
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This question was submitted on an agreed case to the Cir. 


. euit Court, and that court decided in favor of Mrs. Lansing, 


and entered judgment in her favor for the same. Alter the 
rendition of this judgment Mrs. Lansing received the money 
and executed a receipt for the same, acknowledging that she 
was one of the grantors in the deed of trust holding the title. 
These acts were performed by Mrs. Lansing, after the death 
of her husband, and when she was suz juris. 

From these acts of ratification and admissions, I am well 
satisfied that Mrs. Lansing joined with her husband as one of 
the grantors in the deed of trust. 

Upon the whole record, the judgment seems to be for the 
right party. 

Judgment affirmed. Judges Vories and Sherwood concur ; 
Judges Napton and Wagner absent. 


Frank P. Hearne, ef al., Respondents, vs. Tue 

and Brunswick Company, e¢ al., Appellants. 

1. Mechanic's liens—Person contracting with President of Railroad Company an 
original contractor.—A party furnishing material to a Railroad Company un- 
der a contract with its President is an “original contractor” within the mean- 
ing of the mechanic’s lien law. In such case the contracts of the President 
are those of the company. 


Appeal from Livingston Circuit Court. 

Broadus § Pollard, for Appellants. 

L. T. Collier, for Respondents. 

Apams, Judge, delivered the opinion of the court. 

This was an action under the Mechanic’s Lien Law. 

The plaintiffs allege, that they were original contractors to 
furnish materials to the Chillicothe and Brunswick Railroad 
Company for their freight and passenger depots in the City 
of Chillicothe, and did furnish such materials to the amount 
of $817.55, which were used in said buildings, and for which 
they filed a lien. 
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The answer of the defendants was a general denial of the 
allegations of the petition. 

The plaintiffs gave evidence conducing to prove their 
account and lien. The evidence was to the effect, that the 
president, on behalf of the defendants, contracted with plain- 
tiffs for the lumber for the depots, aud that it was used in the 
erection of the depots. 

The case was submitted to the court, and a judgment was 
rendered for the plaintiffs. 

The defendants filed a motion for a new trial, which was 
overruled, and they have appealed to this court. 

The point made here by the appellants is, that the plain- 
tiffs were not original contractors, and had only four, and not 
six months, in which to bring their suit. No such question is 
raised by the pleadings. The answer denies, that the plain- 
tiffs were original contractors, but does not set up the statute 
of limitations. 

It, however, they had pleaded the four months, statute, it 
would have availed nothing in this case, for it is manifest 
that the plaintiffs were original contractors. The lumber was 
furnished under a contract with the company itself. It is 
true the president of the company transacted the business, 
but he was acting for, and on behalf of the company, and his 
contracts and acts were those of the company. A contract 
with the president was a contract with the company. 

Unuder this view, the plaintiffs were original contractors, 
and had six months in which to bring their suit. We see no 
error in the record. Judgment affirmed. 

Judges Vories and Sherwood concur; Judges Napton and 
Wagner absent. 
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Moster, Plaintiff in Error, vs. ABranam Mosrer, 
Defendant in Error. 
1. Divorce—Judgment— Entries nune pro tunc.—3 10 of the statute touching 


Divorces (W. S., 535) does not prevent nune pro tune entries, at a subsequent 
term, of the eevanl judgment or order that was made in the case but i incorrect- 


ly entered on the records. 
Error to Buchanan Common Pleas Court. 


Fred T. Ledergerber, for Plaintiff in Error. 
Vinton Pike, for Defendant in Error. 
Apams, Judge, delivered the opinion of the court. - 


This was an action for divorce. 

The defendant filed an answer in the nature of a cross bill, 
also denying the allegations of plaintiff's petition. 

At the December term, 1871, the cause was submitted to 
the court and tried, and resulted in favor of the defendant. 
A formal entry of judgment was made, giving the defendant 
adivorce. At the March term, 1872, the defendant applied 
to have the entry corrected by entering the judgment that 
had been really rendered, which was to dismiss the plaintiff's 
petition and discharge the defendant therefrom without de- 
ereeing a divorce in his favor. This entry was accordingly 
made. The plaintiff moved the court to set aside this action, 
and this motion was overruled. There is no Bill of Excep- 
tions in the case. There is nothing before us to show upon 
what data the Common Pleas acted in ordering the entxies at 
the March term, 1872. The entry was no doubt a nune pro 
func entry of the original finding and judgment of the court. 
The clerk had made a clerical mistake in entering a decree 
divorcing the defendant, when no such decree had been made. 

We must presume in the absence of anything to the con- 
trary, that the minutes of the court or the judge’s docket 
showed what the reat decree was, and justified the nene pro 
tune entry in March, 1872. 

The tenth section of the Divorce Law (W. S., 535) has no 
application here. It provides, that no final judgment or order 
rendered in a divorce shall be reversed, annulled or modified in 
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the Supreme or any other court by appeal, or writ of error, 

_ unless such appeal shall have been granted during the term 
of court at which the judgment or order appealed from was 
rendered, or unless such writ of error shall have been issued 
within sixty days after the order was made or judgment 
rendered. 

This section does not prevent nunc pro tunc entries, at sub- 
sequent terms, of the actual judgment or order that was made 
in cause. 

Such entries are based upon the presumption, that a proper 
judgment was rendered and is in existence, but not set out 
on the record as it really exists. 

It is the real judgment or order as it was made, though not- 
properly spread on the record, that cannot be appealed from — 
except during the term, and cannot be tonched by a writ of 
error after the lapse of sixty days. Judgment affirmed. 

Judges Vories and Sherwood concur; Judges Napton and 
Wagner absent. 


Guorer Youne, Respondent, vs. Joun P. Bruce, et al., Ap- 
pellants. 
Judgment affirmed. 
Appeal from Buchanan Court of Common Pleas. 

Hill §& Carter, for Appellants. 

Sirongs § Hederburg, and Vinton Pike, for Respond- 
ent. 

Apams, Judge, delivered the opinion of the court. 

This was an action on a promissory note. 

The petition charges, that the defendant executed the note 
by the description of John P. Bruce & Co. 


This allegation was denied by the defendant’s answer. The 
case was submitted to the court, as a jury, and evidence was 
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given tending to prove plaintiff's case, and a verdict and 
judgment were rendered for plaintiff. 

The only material point raised by the appellant is, that 
the judgment was for too much; that the note was due nine- 
ty days after date, and the court in rendering the judgment, ° 
calculated the interest from the date. 

This point was not made in the court below and ought not 
to be urged here for the first time. It is evidently an after 
thought, as it might have been corrected by a remittitur, or by 
a motion for a new trial. No such reason appears in the 
motion for a new trial. This court might correct the judg- 
ment now, but there is so little merit in this appeal, that the 
damages suffered by the plaintiff by the delay no doubt 
amount to more than the alleged error. 

Let the judgment be affirmed. Judges Vories and Sher- 
wood concur; Judges Napton and Wagner absent. 


C. Hawkins, Defendant in Error, vs. Wittiam Nowann, 
Plaintiff in Error. 

1. Costs—Judgment for—Prevailing party.—In a suit brought in equity by the 
mortgagor against the mortgagee, for proceeds charged to have been realized 
by defendant from a fraudulent sale of the property, where the court finds the 
facts to be as charged, and the money to be due plaintiff, but further ascertains 
that the same is less than the debt secured by the mortgage, and orders the 
sum found to be due plaintiff to be entered as a credit upon the mortgage debt. 
Held, that within the meaning of the statute, (W.S, p. 343, 3 6,) plaintiff is 
the prevailing party, and the court properly enters judgment in his favor for 


costs. 
In this case it appears that the money received by defend- 


ant was less than the amount of the mortgage debt. 
Error to Buchanan Circuit Court. 
Ben. Loan, for Plaintiff in Error. 


I. The judgment rendered is substantially a judgment 
against the plaintiff, Hawkins, and the judgment for costs 
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should have followed the judgment upon the merits, and been 
in favor of defendant, Nowland, against Hawkins. (1 W.S., 
343, § 6.) 


Vineyard & Young, and M. A. Reed, tor Defendant in 
Error. 


I. Defendant admits his liability for the amount he received, 
and which he had not credited on the note held by*him. The 
well known rule upon this point is, that in actions against 
trustees, they will always be charged with costs where they 
have been guilty of misconduct in the execution of their trust. 
(Hill Trust, (4 Am. Ed.,) side p. 558.) 


Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in equity. 

The petition charges, that the plaintiff mortgaged a tract 
of land to the defendant, to secure a debt ; that the mortgage 
contained a power of sale, and that the defendant under this 
power, with a view to cheat and swindle the plaintiff, sold the 
property and had it bought in at a reduced price by an agent, 
for his benefit, and afterwards took a conveyance from the 
agent and resold the property at a greatly reduced price to 
an innocent purchaser. The petition then asks, that the de- 
fendant be compelled to account for, and pay to the plaintiff, 
the value of the property, and the rents and profits, after de- 
ducting the debt due from the plaintiff to the defendant. 

The court upon a final hearing of the cause made a decree, 
that the defendant should account for the amount he sold the 
property for, and for the rents during the time he held it, and 
as the debt of the plaintiff was still unpaid, the decree direct- 
ed that the amount should be entered as a credit on the debt 
due by the plaintiff to the defendant, and the court adjudged 
the costs against the defendant. 

The defendant has brought the case here by writ of error. 
He filed no exceptions in the Circuit Court, and upon the 
naked record asks a reversal of the judgment, as to the 
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The plaintiff recovered a judgment, not for what he claim- 
ed, but still the judgment was in his favor, requiring a credit 
to be entered by the defendant which had not been previously 
allowed. The statute is, that “in all civil actions or proceed- 
ings of any kind, the party prevailing shall recover his costs 
against the other party, except in those cases in which a dif- 
ferent proyision is made by law.” (1 W. S., 343, § 6.) The 
plaintiff was the prevailing party in this case, and was entitled 
to a judgment for costs. 

Let the judgment be affirmed. Judges Vories and Sher- 
wood concur’ Judges Napton and Wagner absent. 


Wittiam Hererorp, ef al., Respondents, vs. Tue Nattonar 
Bank or Stare or Missouri, e¢ al., Appeilauts. 

1. Trusis—Consent to appointment of trustee, not authorized by law—Sale of 
property—Estoppel.—In case of refusal of a trustee, appointed under a deed of 
trust, to act in the premises, the court has no authority to appoint any persen 
to carry out the trust except the sheriff of the county ; but where all parties in- 
terested in the trust advised and consented to such appointment, and permitted 
such appointee to execute the trust and make bona fide sales of the estate; and it 
appears that the purchasers made permanent and valuable improvements on the 
property ; and that the proceeds were applied to the satisfaction of the debts 
secured by the trust deed; they will be estopped in equity from disputing the 
authority of the trustee or the validity of the sales. 


“Appeal from Linn Common Pleas. 
MeFerran § Warder, C. H. Mansur, James Carr §& Geo. 
W. Easley for Appellants. 
L. T. Collier & A. S. Harris, for Respondents. 
Apams, Judge, delivered the opinion of the court. 


This suit was originally brought in the Livingston County 
Court of Common Pleas, and taken by change of venue, by 
consent of parties, to the Linn County Court of Common Pleas. 

The petition alleges in substance, that John L. Johnson, 
and Jasper N. Bell,with their wives, by deed of trust, dated 6th 
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December, 1861, and duly recorded in Livingston County, 
conveyed to Adamantine Johnson a large amount of real es- 
tate in said county in trust, to indemnify certain sureties and in- 
dorsers of said Johnson and Bell upon sundry notes and bills of 
exchange, made due and payable to the Bank of the State of 
Missouri, and other banks therein named, and amounting to 
about twenty-one thousand dollars; that at the May Term, 
1864, of the Cirenit Court of Livingston County, an order was 
made upon the ex parte application of W. C. Samuel, adminis- 
trator of the estate of Wim. Y. Slack, deceased,whereby Charles 
H. Mansur was appointed trustee to execute said deed of trust, 
in place of Adamantine Johnson, the original trustee, who, as 
recited in said order, refused to act as such trustee; that said 
order was made without any notice to the said A. Johnson, 
the original trustee, and without any notice whatever to the 
parties named as beneficiaries therein; that said pretended 
order was, and is, wholly without authority of law, and null 
and void. The petition also alleges, that Mansur did, in pur- 
snance of the order appointing him trustee, proceed to sell 
the said real estate, when the Bank of the State of Missouri 
purchased the whole of the same except eighty acres, and paid 
therefor the aggregate sum of twenty-eight hundred dollars ; 
that said Bank did, shortly after said sale, sell to the defend- 
ant William Perry a part of said real estate, described in the 
petition as the Porter farm containing 410 acres, for the sum 
of $3,000; that Bradley at Mansur’s sale bought the undi- 
vided half of a quarter section for $2,700, and sold the same to 
Swinburn, and Swinburn to the defendant Josiah Hunt for 
twelve hundred dollars; that the plaintiff Thomas R. Bryan 
paid the Bank of the State of Missouri, as surety for said Johnson 
and Bell, the sum of $1,200.00, and Elisha Hereford in his life- 
time, as surety for Johnson and Bell, paid the sum of $3,000. 
The petition prays jrdgment, that the order appointing Mansur 
trustee be annulled and declared void; and that the sales made 
by Mansur, as trustee, be declared null and void; and that the 
purchasers be forever barred from setting up any claim to the 
real estate bought by them, and that the deed of trust be fore- 
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closed and the proceeds of sale be applied to plaintiffs, to re- 
imburse them for the amounts they paid as sureties, and that 
the balance be applied to the beneficiaries in the deed of 
trust, ete. 

The defendants by their several answersadmit the execution | 
of the deed of trust, and charge that the deed contained also 
an assignment of a large amount of notes and accounts; that 
Johnson, the original trustee, entered on the execution of the 
trust, and collected several thousand dollars of the outstand- 
ing debts, and made dividends of the funds collected amongst 
the creditors, and then refused to sell the lands, or to carry out 
any further the provisions of the trust; that thereupon, at 
the request, and upon counsel and advice of all parties inter- - 
ested, including the plaintiffs, Mansur was appointed by the 
Circuit Court trustee, in place of Adamantine Johnson, the 
original trustee ; and that as such trustee, by the advice and 
consent of all parties, he sold the real estate, as mentioned in 
the petition, and the Bank of the State of Missouri bought a 
large amount of the same, and re-sold four hundred and ten 
acres to Perry, who in good faith paid for the same, took pos- 
session under his purchase with the knowledge and consent of 
all parties, and made valuable and lasting improvements 
thereon to the amount of severdl thousand dollars; that the 
moneys realized from the sales of real estate by Mansur were 
paid over to the parties entitled thereto, by consent of all par- 
ties. 

The answers further set up, that the plaintiffs are bankrupts, 
having taken the benefit of the United States Bankrupt Law. 

Upon the trial, the court excluded all evidence offered by 
the defendants in support of their answer, and made a decree 
substantially as prayed for by plaintiffs. 

As the defendants offered to prove all the facts stated in 
their answer, the main point presented by the record is, 
whether such facts constituted any legal or equitable defense 
to the plaintiffs’ petition. 

It may be conceded, that the Circuit Court of Livingston 
County had no jurisdiction under this deed of trust to appoint 
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Mansur as trustee in place of Adamantine Johnson, the origi- 
nal trustee, who refused to act. Under the statute, the court 
is authorized to appoint the sheriff of the county, and no | 
other person as trustee to carry out a deed of trust made to 
secure a debt or other liability. 

But although the appointment of Mansur was wat, he, 
nevertheless, with the advice and consent of all the parties to 
the deed, creditors, sureties, beneficiaries and grantors, entered 
upon the discharge of his duties. All parties looked upon and 
treated him as the real trustee, holding the legal title, and he 
acted as such by making bona fide sales of the land and deeds 
to the purchasers. And the purchasers took possession in 
good faith, paid the purchase money, and made valuable and 
lasting improvements. And such purchase money was, in 
good faith and by consent of all parties, applied towards the 
debts secured by the deed of trust. 

The deed of trust has thus in the presence of these parties, 
and by their consent, keen executed, not by the original trus- 
tee, but by a person selected by the parties for that purpose. 

Do not these facts constitute an equitable estoppel, and pre- 
vent these parties from denying the validity of Mansur’s acts 
in foreclosing the deed of trust ? 

Where an owner of property stands by and sees another 
purchase his property or encourages him to do s0, his title in 
equity passes to the purchaser. It would be a fraud to suffer 
the owner to disturb a title thus acquired. So in this case, it 
would be a fraud on the purchasers to suffer these parties to 
disturb titles created by their own advice: 

In my judgment, the facts set up by the answers of the de- 
fendants constituted a good equitable defense. 

Let the judgment be reversed and the cause remanded. 
Judges Vories and Sherwood concur; Judges Napton and 
Wagner absent. 
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Epwin G. Hamitron, Plaintiff, in Error, vs. Samurn D. Prvcu- 
ER, e¢ al., Defendants in Error. 

1, Acknowledgments— Officer de facto—Collateral proceedings.—An ackuowledg- 
ment taken before a de facto olficer is good and sufficient in a collateral pro- 
ceeding, although there may have been a defect in his commission. 

2. Conveyances to A. and her children—Title of A.—Where a conveyance was 
made to M. W. P. and her children, “and to their heirs and assigns forever,” 
held, that she and her children in esse took as tenants in common, and that 
she and her husband had .power to convey her interest by mortgage. The 
number of such children could be ascertained, and the maxim would apply. 
“Id certum est, quod certum reddi potest.” 


Error to Clay Circuit Court. 
Sam’l Hardwick, for Plaintiff in Error. 


I. Mrs. Pitcher acquired a title in fee simple; and if so, 
that title passed to the plaintiff, of course. (Arthur vs. Wes- 
ton, 22 Mo., 378; English vs. Beehle, 32 Mo., 186 ; McDow- 
ell vs. Brown, 21 Mo., 57; Clap vs. Draper, 4 Mass., 266.) 


H. Smith, for Defendants in Error. 


1. By the deed from Lard, Mrs. Pitcher acquired an undi- 
vided interest equal to that of each of her children in esse 
at the date of Lard’s deed. The evidence, as contaihed in the 
bill of exceptions, does not show the number of such chil- 
dren, hence does not show Mrs. Pitcher’s interest. Plaintiff 
therefore shows himself entitled to no definite interest, and 
the Circuit Court is right in finding for defendants. 


Avams, Judge, delivered the opinion of the court. 


This was ejectment for an acre of land in the town of Lib- 
erty in Clay County in the State of Missouri. 

Both parties agreed, that the original title to the land in 
dispute was in Moses E. Lard. 

To sustain the issues on his part, the plaintiff offered in 
evidence a deed from said Lard and wife “to Margaret W. 
Pitcher, wife of Samuel D. Pitcher, and her children, of the 
County of Clay and State of Missouri, of the second part,” 
which conveys the land in dispute to “said party of the see- 
ond part, and to their heirs and assigns forever.” The Aaben- 
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dum is to them, the said party of the second part, “and to 
their heirs and assigns forever.” 

The deed was acknowledged before a Notary Public of Clay 
county, the certificate of acknowledgment being in due form 
under the notary’s seal of office. The defendants objected to 
the deed, because the notary had not been duly commissioned 
although acting as notary. This objection was overruled. 

The plaintiff then offered in evidence a mortgage deed with 
power of sale, executed by said Samuel D. Pitcher and his 
wife, Margaret W. Pitcher, to Alexander J. Calhoun, to secure 
a debt due from Pitcher to said Calhoun, and also a deed to 
plaintiff by Calhoun, as mortgagee, foreclosing the mortgage 
under the power of sale, which appears to have been duly ex- 
ecuted and acknowledged. 

There was evidence given that the defendants, Samuel D. 
Pitcher and Margaret W. Pitcher, are husband and wife, and 
the other defendants are children of Margaret W. Pitcher, 
some born before, and a part of them after, the date of the deed 
from Lard. 

-This was all the evidence. The plaintiff then asked the court 
to declare the law as follows: 

1st. “The court declares the law to be, that the conveyance 
from Samuel D. Pitcher and wife, being acknowledged before 
a de facto officer, was good and sufficient, although there may 
have been a defect in his commission.” 

2nd. “ The court declares the law to be, that the convey- 
ance read in evidence shows title to plaintiff in said property 
in dispute.” 

The court gave the first, and refused the last declaration. 
The case having been submitted to the court sitting asa jury, 
it found the issues for, and gave judgment for, the defendants, 
A motion for a new trial was filed by plaintiff and overruled, 
and exceptions duly saved. 

In giving the first declaration of law, the court was clearly 
right. Whether the notary was commissioned or not, could 
not be inquired into in a collateral proceeding. His official 
acts as notiry were good, notwithstanding he might have 
usurped the office. 
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It is not perceived, upon what ground the second declara- 
tion asked by the plaintiff was refused. The deed from Lard 
and wife, to Mrs. Margaret W. Pitcher and her children, was 
not void, either as to her or her children in esse at the time 
the deed was made. (Arthur vs. Weston, 22 Mo., 378.) She 
and her children, then in existence, were the grantees, and 
took as tenants in common; “id certum est, quod cerlum 
vreddi potest.” 

Mrs. Margaret W. Pitcher. being a tenantin common with 
her existing children, had a share in the Jot, equal to one of 
the children, She and her husband had the power to convey 
her interest by way of mortgage, and it did pass by virtue of 
the mortgage to Calhoun, and by the sale and conveyance by 
Calhoun to the plaintiff, Margaret W. Pitcher’s undivided in- 
terest passed to him, 

The plaintiff, being invested with this undivided interest, 
ought to have been permitted to recover the same. The de- 
fendants claim the entire interest, to the exclusion of plaintiff. 
Tle is entitled to his undivided interest in the lot. 

On this ground the judgment will be reversed and the 
cause remanded. Judges Vories and Sherwood concur; 
Judges Napton and Wagner absent. 


Srate or Missouri, Respondent, vs. Witt1am F. Fore, Appel- 
lant. 


1. Criminal law—Complaint—Venne.—In criminal proceedings for assault and 
hattery, the complaint of the prosecutor filed with the justice is a part of the 
proceedings, and an averment therein, that the offense was committed in the 
county, sufficiently lays the venue. 

2. Evidence—Witness—Impeachment of —What foundation must be taid.—To 
impeach a witness on the ground that he had made contradictory statements, 
his attention must be called to the time, place and cireumstances, and the per- 
sons to whom the statements were made. 


Appeal from Caldwell Court of Common Pleas. 


— 
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Hoskinson §& McLaughlin, for Appellant. 
Dunn § Johnson, for Respondent. 
Avams, Judge, delivered the opinion of the court. 


This was a prosecution for assault and battery, alleged in 
the complaint filed with the justice of the peace to have been 
‘committed on Isaac N. Henry, the prosecutor, in Caldwell 
county, in the State of Missouri. 

The defendant was convicted before the justice, and fined 
ten dollars. He appealed to the Common Pleas, where he 
was again found guilty, and fined one dollar and fifty cents, 
from which he appealed to this court. 7 

In the Common Pleas, the defendant filed a motion to dis- 
miss the prosecution, upon the ground that the justice of the 
peace had no jurisdiction. 

The objection urged here is, that the proceedings had be- 
fore the justice do not affirmatively show, that the offense 
was committed in Caldwell county. If it be conceded that 
the jurisdiction of the justice must affirmatively appear in 
the proceedings had before him, the defendant’s objection is 
not supported by the record. The complaint of the prosecu- 
tor filed with the justice is a part of the proceedings; and it 
appears from this complaint, that the offense was committed 
in Caldwell county. There was no error in overruiing the 
motion to dismiss. 

Henry, the prosecuting witness, was introduced on the 
trial, and testified to the assault and battery, as alleged in the 
complaint. The defendant then asked him if he had not, on 
the day of the assault, told Gray and Thomas, that “the lie, 
_and damned lie passed, and that he then gathered a club, and 
went for defendant.” The prosecutor’s answer was, that he 
did not tell Thomas or Gray any such thing. The defendant 
then offered to prove by Thomas and Gray, that the prosecu- 
tor did tell them, that he “gathered a club, and went for de- 
fendant,” and commenced the assault. The court excluded this 
evidence, upon the ground that a sufficient foundation had 
not been laid for impeaching the prosecuting witness. 

22—voL. LU. 
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The rule in regard to impeaching witnesses, on the ground 
of contradictory statements, is, that the attention of the wit- 
néss must be called to the time, place and circumstances, and . 
the persons to whom made. (Gregory vs. Cheatham, 36 Mo., 
155 ; State vs. Starr, 38 Mo., 270; 1 Greenl. Ev., § 412.) 

In the ease under consideration, the attention of the wit- 
ness was not called to the place where the alleged conversa- 
tions were had. The object in being thus particular is, that 
the recollection of the witness may be revived by every cir- 
cumstance, so as to give him an opportunity to recall the con- 
versation, and give his own explanations, if any, of the whole 
transaction. 

As the rule was not fully complied with in this case, the 
court did not err in excluding the evidence. 

It was not admissible as evidence in chief. The prosecutor 
was no party to the suit. The State and the defendant were 
the only parties to the record. 

Let the judgment be affirmed. Judges Vories and Sher- 
wood concur. Judges Napton and Wagner absent. 


Sita, Respondent, vs. Taz St. Louis, Kansas Crry 
AND NortHern, Rattzoap Company, Appellant. 

1, Justices’ courts—Default—Appeal—Motion for new trial— Dismissal of judg- 
ment for costs.—An appeal from a justice is properly dismissed, where appellant 
suffered default before the justice, and filed no motion to set the same aside, 
A further judgment in such case in the Circuit Court against the appellant ard 
his sureties on the appeal bond for costs is a nullity 80 far as the surety is con- 
cerned ; but not such an error, as to reverse the judgment of dismissal. 


Appeal from Buchanan Court of Common Pleas. 
Chandler §& Sherman, for Appellant. 
Avams, Judge, delivered the opinion of the court. 


This was an action brought before a justice of the peace, 
for killing cattle belonging to the plaintiff. 
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_ The defendant failed to appear before the justice, and a 
judgment by default was rendered, and made final, in favor 
of the plaintiff, and against the defendant. 

The defendant afterwards, without moving to set aside the 
default, took an appeal to the Common Pleas. 

In the Common Pleas Court, the defendant filed a motion 
to dismiss plaintiffs suit upon the alleged ground, that the 
statement of his case was not sufficient, and that the justice 
had no jurisdiction. 

The plaintiff also filed a motion to dismiss the appeal, and 
in his motion asked that the judgment might be affirmed. 

These motions were heard together, and the defendant’s 


motion to dismiss the suit was overruled, and the plaintiffs - 


motion to dismiss the appeal was sustained. 

The court, in sustaining the plaintiff's motion to dismiss the 
appeal, entered judgment that the appeal be dismissed, and 
the judgment of the justice be confirmed. There was no 
new judgment in the Common Pleas of aflirmance, but sim- 
ply a dismissal of the appeal as above, but the Common Pleas, 
without entering a new judgment of recovery, entered a judg- 
ment for costs against the defendant and its surety in the 
appeal bond. 

The motion to dismiss the appeal was properly sustained. 
No appeal lies from judgment by default in a justice’s court, 
without first moving to set aside the default, As no motion 
was made in the justice’s court to set aside the default, the 
appeal was improperly allowed. The Common Pleas had no 
jurisdiction of the case, except to dismiss the appeal. (W. 
S., 847, § 2; Kinser vs. Shands, 52 Mo., 326.) 

The entry of the judgment was substantially a mere en- 
try of dismissal, and must be treated simply as a dismissal of 
the appeal, so far as these parties are concerned. 

The further judgment, against both the defendant and his 
surety in the appeal bond, for costs, was irregular and erron- 
eous as to the surety. As the justice had no power to grant 
the appeal, the bond for the appeal was void, and no judg- 
ment could be rendered on it. But this judgment for costs, 
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so far as the surety is concerned, may be treated as a nullity. 
The surety is not here, and does not complain. 

It is not such an error as to reverse the judgment of dis- 
missal of the appeal. 

Judgment affirmed. Judges Vories and Sherwood concur, 
Judges Napton and Wagner absent. 


Taomas Wricut, Plaintiff in Error, rs. Apam J. Barr, De- 
fendant in Error. 


* 1. Equity—Note, gudgment procured on by fraud—Sale and purchase under, 


effect of.—Where the maker of a note, given for the purchase money of land, 
suffered the holder to procure judgment thereon, upon the strength of assur- 
ances from the latter that he intended to procure judgment merely to secure 
the debt, and that the judgment should be held in abeyance, and the holder 
afterward, without the knowledge or consent of the maker, caused the land 
to be sold under the judgment, and bought it in; Aeld, that the maker of the 
note might resort to equity to have the sale set aside on payment of the note, 
and other proper relief administered. A title so obtained could stand only 
as security for the reimbursement of the debt. 


Error to Ray Common Pleas Court. 


J. W. Shotwell, and J. W. & J. E. Black, for Plaintiff in 
Error, cited : 

2 Story’s Eq., § 885; 1 Dan. Ch. Pr., 725; Dale vs. 
Roosenvelt, 5 Johns. Ch., 174; Matter of Merritt, 5 Paige, 
125; Miller vs. McCaw, 7 Paige, 457; How vs. Montell, 28 
Ill., 478; Atlantic Delaine Company vs. Tredick, 5 R. I., 
171; Furguson vs. Fisk, 28 Conn., 511; Weed vs. Grant, 30 
Conn., 74; Dehon vs. Foster, 4 Allen, 545; Davis vs. 
Hoopes, 33 Miss., 143. 

Doniphan & Garner, for Defendant in Error. 


I. A judgment upon a note for the direct payment of mon- 
ey, upon written acknowledgment of service upon the sum- 
mons, has the same force and effect as a judgment by confes- 
sion, and is absolutely conclusive, and cannot be afterwards 
impeached or assailed by the party collaterally or otherwise. 
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Apams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in equity, to set 
aside a sheriff's sale of the plaintiffs undivided interest in 
certain bonds in Ray county, and to have the title acquired 
by the defendant at such sale invested in him. 

The defendant demurred to the petition, on the ground, 
that it did not state facts sufficient to constitute a cause of 
action, and that the petition showed no equity or merit in the 
plaintiff, and that the averments of the petition were an es- 
toppel to any relief. 

The demurrer was sustained and judgment given thereon 
against the plaintiff. 

The facts stated in the petition are substantially as fol- 
lows : 

That plaintiff and defendant had jointly purchased, at par- 
tition sale, the lands in question, and had each paid his share 
of the first payment of the purchase money, and executed 
their joint note for the balance of the purchase money; that 
defendant preferred to pay all the balance of the purchase 
money and wait for plaintiff’s share, and take his note for the 
same, which he did; that after the note became due, the de. 
fendant filed a suit on the same, in the Ray Circuit Court, of 
which he was clerk, and issued a writ of summons and took 
it to St. Louis where the plaintiff was, and falsely and fraud- 
ulently represented to plaintiff, that he wanted to procure a 
judgment on the note merely to secure the debt and put it in 
a better shape, in case of his death, in regard to classitica- 
tion; that if the plaintiff would acknowledge service on the 
summons, he would have the judgment entered and hold it 
up; that the plaintiff thereupon acknowledged service of the 
writ, with the understanding that he was to be notified when 
the defendant wanted his money so that he could pay it; 
that he was always ready to pay, but the defendant preferred 
holding the judgment; and on his faith in the assurance, 
that no action would be taken on the judgment without no- 
tice to him, the plaintiff removed to the State of Kansas, 
where he remained for some two years; that after he went to 
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Kansas he wrote to defendant, and continued to write to him 
from time to time, to know if he wanted his money, saying 
that it was ready for him any time; but he received no reply 
to his letters; that.finally the defendant wrote to him, and 
enclosed a quit claim deed for him to execute, saying, that 
the land was not worth much, but he could exchange it for 
hogs. Soon thereafter, the plaintiff learned from another 
person, that his interest had sometime previously been sold 
by the defendant under an execution on his judgment, and 
bought in by himself. 

The plaintiff alleges, that the defendant in violation of his 
pledge, and without notifying him, caused the execution sale 
to be made, and purchased in his undivided interest in the 
lands. 

Plaintiff offers to reimburse the defendant the amount he 
owes him, and prays that the judgment and proceedings there- 
under be set aside; that the sheriff's sale and deed be annul- 
led ; and that the interest acquired by the defendant, by his 
sheriff's deed, be invested in the plaintiff. 

If the facts charged be true, it is evident that the defendant 
practised a gross fraud on the plaintiff by causing his lands to 
be sold, and buying them in without notice to him. The 
parties were co-tenants of the land, and the judgment was 
given as security for the debt ; but not to be enforced without 
giving the plaintiff a chance to pay it. 

A title obtained by this sort of contrivance can only stand 
as a security for the reimbursement of the amount justly due 
to the defendant. 

The petition is very inartificially drawn. It eontains, how- 
ever, in a narrative form, the facts here indicated. The court 
might have required the facts to be more definitely stated, 
and with less redundance. (See 2 W. S., 1018, § 20.) 

A demurrer was not the proper remedy, and the court 
erred in sustaining it. On the facts as charged, the court may 
grant such relief as the plaintiffis entitled to, without regard 
to the prayer of the petition. If the plaintiff recovers in this 
case the decree should be; that the plaintiff pay over to the 
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defendant all that he is entitled to; that the judgment on the 
note be acknowledged satisfied; and that the interest in the 
‘ Jands, acquired by the defendant at sheriffs sale, be invested 
in the plaintiff or conveyed to him by the defendant. 


Under the view we take, the judgment must be reversed 


and the cause remanded. 
* Judges Vories and Sherwood concur; Judges Napton and 
Wagner absent. 


R. L. McDonatp & Co., Appellants, vs. E. Fist & Co., Re- 
spondents. 

1. Attachment—Bond—Non-suit—New bond, etc—An attachment bond execu- 

ted by A. principal, per B, surety, duly approved by the Clerk of the Court, is not 


an absolute nullity, such as will warrant a dismissal of the suit where plaintiff 
offers to substitute a good and perfect bond in its place. 


Appeal from Clinton Circuit Court. 


J. E.° Merryman, for Appellants, cited: Henderson vs. 
Drace, 30 Mo., 358; Jasper county vs. Chenault, 38 Mo., 
357; Tevis vs. Hughes, 10 Mo., 380; 1 W.S., 183, § 9. 


Harwood § Chalker, Hill & Carter, for Respondents. 


I. This is not the case of a defective bond. It is one in 
which the paper claimed to be a bond is a nullity. The stat- 
ute expressly requires, that the bond shall be executed by 
some one as principal, and the mode pointed out by the stat- 
ute must be strictly followed. (Stevenson vs. Robbins, 5 Mo., 
18; Drake Attach., §§ 115, 117, 121, 124.) 


Avams, Judge, delivered the opinion of the court. 


This was an attachment suit originally commenced in the 
Cameron Court of Common Pleas, and transferred to the 
Cirenit Court of Clinton county by the act abolishing the 
Common Pleas. 

The defendant filed a motion to dismiss the attachment 
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upon the alleged ground, that no attachment bond lad been 
tiled before the writ was issued. 

The record shows that there was an attachment bond filed 
and approved by the.clerk of the court at the time the at- . 
tachment was issued. This bond purports to be signed by 


the plaintiff, R. L. McDonald, as principal, per James Wilson, 


and Thomas E. Finney as surety. 

When the motion to dismiss the attachment was called, the 
plaintiffs offered to file another good and sufficient bond, but 
the court refused to suffer the new bond to be filed, and sus- 
tained the motion to dismiss. Thereupon, the plaintiffs to 
preserve their attachment lien took a non-suit with leave to 
move to set it aside, and did file this motion, which was over- 
ruled, and the plaintiffs duly excepted to all the rulings of 
the court, and have brought the case here by appeal. 

In sustaining the motion to dismiss the attachment, the 
court below no doubt acted on the presumption, that the orig- 
inal bond filed was an absolute nullity. This was certainly 
erroneous. The bond on its face, and as presented by the 
record, is in due form, and as the record shows, was duly exe- 
cuted by the parties. The principal acted through an agent ; 
but the clerk approved the bond and the presumption is, that 
due proof of agency was presented to him. 

There is no pretense that the bond was not duly executed 
by the surety; if so, it was not a nullity, but at most, only 
insufficient. If the bond was insufficient, it was the duty of 
the court to first require a new bond before taking steps to 
interfere with the attachment. (1 W. S., 183, §§ 9, 10; Tevis, 
vs. Hughes, 10 Mo., 380; Ienderson vs. Drace, 30 
Mo., 358; Jasper county vs. Chenault, 38 Mo., 357.) The 
plaintiffs did not wait to be ordered to file a new bond, but 
voluntarily offered to do so. If the first bond was good, this 
offer was unnecessary ; if it was insufficient, they had a right 
to file a new bond. 

In any view of the case, the judgment must be reversed 
and the cause remanded. ‘ 

Judges Vories and Sherwood concur; Judges Wagner and 
Napton absent. 
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Srare oF Missourt Respondent, vs. Gzoraz W. Ray, Ap- 

pellant. 

1. Criminal law—Indictment for attempted rape— Challenge and list of jurors.— 
In indictment for attempted rape, defendant is not entitled to a peremptory 
challenge of twelve jurors. (W. S., 449-50, 3 32; 1102, 34.) Nor is he en- 
titled to a list of the jurors forty-eight hours before trial. (W.8., 1102, 3 8.) 

2. Practice, criminal—Ezxceptions, nol taken in progress of trial, effect of —Ex- 
ceptions, taken in the progress of a trial, occupy the same footing and are gov- 
erned by the same rules in criminal as in civil cases, And where exceptions 
are not saved to the rulings of court, they will not afterward be noticed, though 
the trial be of a criminal nature. 

3. New trial—Motion for—Cumulative evidence.—The discovery of new evidence, 
which is merely cumulative, 1s no ground for a new trial, 

4. New tria!—Motion for, should show what.—In order to obtain a new trial on 
ground of newly discovered evidence, the applicant must show, lat. That the 
evidence has come to his knowledge since the trial: 2nd—That it was not 
owing to want of due diligence that it did not come sooner: 8rd—That it 
is so material, that it would probably produce a different result if the new trial 
were granted: 4th—That it is not cumulative: 5th—The affidavit of the wit- 
ness himself should be produced or his absence accounted for: 6th—It should 
appear that the object of the testimony is not merely to impeach the character 
or credit of a witness, ’ 


Appeal from Caldwell Circuit Court. 
Hoskinson & McLaughlin, for Appellant. 
Crosby Johnson, for Respondent. 
Surerwoop, Judge, delivered the opinion of the court. 


The defendant, George W. Ray, was indicted by the Grand 
Jury of Caldwell County for the attempt to ravish one Jennie 
Wyatt, (a colored girl) in the year 1868. The defendant was 
not arrested on the capias issued on the indictment until 
1872. A trial was had at the June term of the Caldwell Cir- 
cuit Court, and shortly after the arrest, resulting in a verdict 
of guilty. The evidence was amply sufficient to sustain the 
charge, and no just ground of complaint can be urged against 
the instructions, for they, as a whole, presented the case very 
fairly to the jury. A motion for a new trial was filed, based 
on these alleged grounds: First—That the defendant was 
not allowed to challenge twelve jurors in accordance with 
law: Second—That the jury did not specify the offense or 
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degree of offense of which defendant was found guilty: 
Third—That the indictment did not warrant the finding of 
the jury: Fourth—That the defendant was -not arraigned: 
Fifth—That no list of jurors was delivered to the defendant 
forty-eight hours prior to the trial: Sixth—That defendant 
was not personally present during the whole of the trial: Sev- 
enth—That the court erred in giving instructions on the part 
of the State, and in refusing to give certain instructions on the 
part of defendant: Eighth—That defendant had discovered 
new evidence since the trial, material to his defense, of which he 
was unaware ut the time of such trial : Ninth—That “defend. 
ant was unconscious of what he was doing at the time he an- 
nounced himself ready for trial in said cause :” Tenth—That 
the court admitted illegal, and excluded proper, testimony at 
the trial. 

The position is not tenable that the defendant was entitled 
to a peremptory challenge of twelve jurors, as the offense 
charged was not punishable by imprisonment for life, nor for 
more than a specified number of years, and a limit to the duration 
of the imprisonment, with which the offense may be punish- 
ed, is declared. (W.S., 449, 450, § 32; 1102, § 4.) 

Besides no objection was raised on this point ner exception 
saved, and therefore, even if defendant’s position was correct, 
there is no evidence before us of that fact, as the motion con- 
taining such recital does not establish it. 

There is nothing in the point, that the verdict did not 
specify the offense or degree of offense of which the defend- 
ant was convicted, The indictment contains but one charge, 
the one heretofore mentioned, and the verdict which was in 
this form : 

“ We, the Jury, find the defendant guilty, and assess his 
punishment at a fine of three hundred dollars, 

P. 8. Witson, Foreman,” 
could, by no reasonable intendment or inference, refer to any 
other thing but the charge the indictment contained, and that 
is all that is necessary. 

What is meant by saying, that “the indictment did not war- 
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rant the finding of the jury,” is not exactly perceived, unless it 
be intended thereby, that the verdict is not responsive to the 
indictment, or that the latter is legally insufficient. As above 
seen, there was but one charge set forth in the indictment, 
and the verdict could therefore, by no possibility, refer to any 
other than that charge. 

But if it be meant to question the sufficiency of the indict- 
ment, it is enough to observe, that it plainly and concisely 
charges an offense recognized both by the common law and 
by the statute; and that in its form and recitals is not obnox- 
ious to criticism. 

The fourth and sixth grounds of the motion, that the de- 
fendant was not arraigned, and was not personally present 
during the whole trial, are contradicted by the record itself, 
affirmatively showing both the arraignment (although in- 
formal) and continuous personal presence of the defendant 
during the whole trial. (See State vs. Braunschweig, 36 Mo., 
397.) 

The defendant was not entitled to a list of jurors, forty- 
eight hours prior to the trial, but only before the jury was 
sworn ; and then only if such list were required. (W.S., 
1102, §§ 4, 8; State vs. Klinger, 46 Mo., 224.) 

The propriety as to the giving or refusal of instructions 
has been already considered, and that matter will not be 
further discussed. 

If the court admitted illegal, or excluded proper testimony, 
no exceptions were saved as to its rulings; nor does the bill of 
exceptions show any erroneous rulings of that sort. Matters 
of mere exception occupy the same footing and are governed by 
the same rules, in criminal as in civil cases. (W.S., 1105, § 
26; State vs. Marshall, 36 Mo., 400.) 

The remaining grounds of the motion, that of newly discov- 
ered evidence, and the state of defendant at the time of the 
announcement of “ready for trial” was made, will now be 
considered in connection with the affidavits which were 
filed in supportof the motion. And it is to be borne in 1mind 
that in criminal cases verdicts are set aside and new trials 
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granted, for like causes, and under the like circumstances, as 
in civil cases. (W.S., 1104, § 18.) 

It is in evidence that the defendant, together with Daniel — 
Day, was arrested for the offense the very night it is alleged 
to have been committed, and that they were both placed for 
safe-keeping in the grand jury room of the Court House. 
Whether they made their escape, or whether they were re- 
leased, does not appear. At any rate, according to the de- 
fendant’s own affidavit, he has been a non-resident of the 
State ever since 1868, when the crime is charged to have 
been done, down to the year 1872. It is beyond ques- 
tion, then, that in that year the defendant was apprised of 
the accusation against him, (that is, if the arrest, the being 
charged with the offense, and the imprisonment were at all 
calculated to inform him of that fact,) and this could not fail 
to make an indelible impression on his memory, and as to who 
were his companions on the night of his arrest. Besides that, 
he has had ample time since his second arrest, on April 27th, 
1872, up to his trial on the 24th of June next following, to 
do something, at least, towards preparing for his defense ; and 
yet, not a single subpoena is issued, nor a single witness called 
in his behalf. The fact of his beinga poor manand engaged 
in making a support for his family by daily labor, did not place 
beyond his control the process of the court by which the attend- 
ance of witnesses from any part of the State could have been se- 
cured. Only one of his witnesses is alleged to be a non-resi- 
dent, and singularly enough the non-residence of that one, 
and the residence of another in Lawrence County, are offered 
as an excuse for not procuring the attendance of the others. 
For all that appears in the affidavits, at least two, of the four 
witnesses he mentions, reside in Caldwell County, within 
easy reach of process. Had a little of the diligence, which 
was exercised in the twenty-four hours immediately follow- 
ing conviction, been employed in the two months which pre- 
ceded that event, no application for a new trial on the ground 
of newly discovered evidence would, in all probability, have 
had even the flimsy basis of the present one on which to rest. 
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But the evidence of defendant’s absent witnesses, waiving 
all questions as to a lack of diligence in procuring their at- 
tendance, is no ground for granting him a new trial, as that 
evidence was merely cumulative, that is, of the same import, 
of the same kind, and to the same point, as that of the witnesses 
who testified on behalf of the State. (Beauchamp vs. 
Sconce, 12 Mo., 57; State vs. Larrimore, 20 Mo., 425 ; Miller 
vs. Whitson, 40 Mo., 97; Boggs vs. Lynch, 22 Mo., 563; 
Wells vs. Sanger, 21 Mo., 354.) 

So then, it is entirely immaterial, whether the defendant, 
when “he told his attorneys that he was bound to havea 
trial,” “was laboring under one of those spells of derange- 
ment” or not; as he not having exercised the slightest dili- 
gence would not have been entitled to or allowed a continu- 
ance; and as a matter of course, would have been forced to 
go to trial. 

In the State vs. McLaughlin, 27 Mo., 111, this court adopts, 
with most cordial approval, the rules as laid down in Berry 
vs. State, 10 Ga., 511, by Judge Lumpkin in respect to new 
trials, on the ground of newly discovered evidence as follows: 

“The applicant must show: First—That the evidence has 
come to his knowledge since the trial: Second—That it was 
not owing to the want of due diligence that it did not come 
sooner: Third—That it is so material, that it would probably 
produce a different result if the new trial were granted: 
Fourth—That it is not cumulative: Fifth—That the affidavit 
of the witness himself should be produced, or his absence ac- 
counted for: Sixth—That the object of the testimony is not 
merely to impeach the character or credit of a witness. 

Tested by the rules above laid down, the application we 
are considering does not comply with them in any particular. 

Courts are almost invariably inclined to view these applica- 
tions with an unfriendly eye, coming, as they most frequently 
do, from those who in civil cases are smarting under defeat ; 
and in criminal cases from those who are stung to desperation 
by the infamy of a conviction. 

It is not unworthy of note, that the affidavit of defendant, 
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with respect to the injuries received on his head in 1869, 
stands entirely unsupported, and no reference is made there- 
in to any one who might be supposed to be cognizant of such 
fact, if it really existed ; and it is certainly a most remarkable 
and unexplained circumstance, that no one but the defendant 
himself should have discovered the deranged plight into 
which he fell at the time the trial came on, and how rapidly 
he recovered his wonted faculties so soon as it was over. 

To permit a party,who is convicted, to have a new trial, 
based alone on his affidavit of his own insanity, would be to 
offer a high premium for every conceivable form, and an in- 
calculable amount, of perjury. 

The grounds of this motion in arrest filed by defendant 
have all been discussed as above. 

For these reasons the judgment will be affirmed. Judges 
Wagner and Napton absent ; the other Judges concur. 


James West, Appellant, vs. Arcurpatp B. Ross, Respondent. 


1. Election-- Ballots, not mumbered cannot be counted—Const. of Stat.—The 
provision of the statute concerning elections(W. S., 566-67), that all ballots 
cast shall be numbered, and that ballots not numbered shall not be counted, is 
not merely directory but mandatory. And an officer, elected by votes not 
numbered as required by that statute, will, on contest raising that issue, be 
held to have forfeited his election. 


Appeal from Gentry Circuit Court. 
Chandler §& Sherman, and W. P. Hall, for Appellant. 


I, The negative and prohibiting words render the statute, 
requiring the numbering of ballots, imperative. (Pot. Dw., 
Stat. and Const., 221-2, 228; Cato vs. Hutson, 7 Mo., 142; 
Pearse vs. Morrice, 2A. & E., 94; Morrill vs. Haines, 2 N. 
H., 249; Comm. vs. Woelper, 3 S. & R., 29; People vs. Me- 
Manus, 34 Barb., 620; People vs. Kilduff, 15 Ill., 500.) 


Pike, Heron, Ray and Lewis, for Respondent. 
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I. Asto directory and mandatory provisions in statutes, 
see the following cases: Doughty vs. Hope, 3 Denio, 249 ; 
Elmendorf vs. Mayor of N. Y., 25 Wend, 696 ; Ex parte Heath, 
3 Hill, 43; Jackson vs. Young, 5 Cow., 269; Striker vs. 
Kelly, 7 Hill, 9; People vs. Peck, 11 Wend., 604; 19 Wend., 
143 ; Pot. Dw., 222, 223, n. 29, 224, n. 

There is a class of cases which hold, that whether a stat- 
ute is to be regarded as directory or not, is made to depend 
upon the employment, or failure to employ negative words 
which import that an act shall be done in a particular man- 
ner or time and not otherwise. (Hoyton vs. Huling, 7 Wend., 
144.) 

But Lord Mansfield’s rule is a better one, that whether the 
statute is mandatory or not, depends upon whether the thing 
directed to be done, was of the essence of that required. 
(Rex vs. Loxdale, 1 Burr., 447; Pot. Dw., 224 n.) 

II. The statute having imposed a penalty upon the Judges ~ 
of Election for any failure to perform the duties pointed out 
therein (W. S., 571, § 39), the presumption arises, that the 
counting of the unnumbered ballots would be valid, though 
a fine would be incurred for so doing. (Morrill vs. Haines, 2 
N. H., 299) 


Vortxs, Judge, delivered: the opinion of the court. 


This was a proceeding on the part of the appellant against 
the respondent to contest the election of the respondent to 
the office of Clerk of the Circuit Court of Gentry county 

No question is made in this court as to the sufficiency’ of 
the notice filed or the regularity of the proceedings there- 
under. 

The ground relied on in the notice for the contest of the 
election of respondent, and for setting the same aside is, that 
all of the ballots or votes cast, or voted, at said election at the 
voting precinct of the town of Gentryville, in Miller town- 
ship in said County of Gentry, were unlawfully counted, 
when they were alleged to be wholly void for the reason that 
the ballots were not numbered by the judges of the election, 
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as required by law; that no number was indorsed on the 
ballots to correspond with the number of the voter as placed 
on the poll books or otherwise; and that if said votes had 
been excluded from the count of the votes, it would have 
resulted in the election of the appellant. 

The names of the persons, voting the ballots which were 
claimed to have been illegally counted, were set out in the 
plaintiffs notice of contest. 

On the trial in the Cireuit Court the following facts were 
admitted by the parties: That the plaintiff and defendant 
were rival candidates at the election mentioned for the oftice 
of Cirenit Clerk, as stated in the notice, and that they were 
the only candidates at said election for said office; and that 
they both possessed the qualifications required by law to an- 
thorize them to hold the office, if elected; that the names of 
all the voters set out, and named in the notice filed in the 
cause, represented legal and qualified voters of Miller town- 
ship, Gentry county, Missouri, and were numbered on the 
poll books; but that these ballots were not numbered corres- 
ponding with the poll books, and were not numbered at all; 
that the judges of election in Miller township certified, that 
the respondent, Archibald Ross, received, in the Township of 
Miller, 179 votes, and that the appellant, James West, receiv- 
ed 72 votes, making a majority of votes in said township and 
precinct for Archibald Ross, the contestee, of 107 over the 
appellant, James West. 

It is further admitted, that the majority for Ross in the 
whole county, over West, was eight votes; and that if the 
votes in Miller township which were not numbered had not 
heen counted in said election, West would have had a major- 
ity of 99 votes over Ross in said county; and it is also ad- 
mitted, that no fraud was intended by the judges in failing 
to number the ballots. 

The judges were introduced in evidence and swore, that 
the failure to number the ballots was an inadvertence on the 
part of the jndges; and that they had counted out the ballots 
atter the poll was closed in the evening of the day of the 
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election, and that the number of the ballots corresponded 
with the poll books. This was all the evidence in the case. 

Upon this state of facts the court found for the respondent, 
and rendered a judgment in his favor. 

The appellant filed his several motions for a new trial and 
in arrest of the judgment, which being overruled by the 
court, he excepted and appealed to this court. 

The only question, it Will be perceived, that is presented 
for the consideration of this court by the record in this case, 
is as to the proper construction to be given our statute regu- 
lating elections. By the fifteenth section. of our election laws 
(W. S., 566) it is provided, that “the judges, to whom any 
ticket shall be delivered, shall, upon receipt thereof, pro- 
nounce, in an audible voice, the name of the voter. And if 
the judges shall be satisfied that the person offering to vote 
is a legal voter, his ticket shall be placed in the ballot box 
without inspecting the names written or printed thereon, or 
permitting any other person to do so; and the clerks of elec- 
tions shall enter the name of the voter and the number in the 
poll books, agreeably to the form pointed out in the twenty- 
third section of this chapter; and it shall be the duty of the 
judges to cause to be placed on each ballot the number cor- 
responding with the number of the voter offering the same ; 
and no ballot not numbered shall be counted ; and the ballots 

after being counted shall be sealed up, &c.” 

It is admitted by the respondent in this suit, that the 
ballots cast in Miller township were not numbered as requir- 
ed by this statute; and that the ballots so unnumbered were 
counted; and that, without counting them, the appellant 
would have been elected; but it is contended by him, that 
the statute requiring the ballots to be numbered is merely 
directory in its provisions, directing the Judges of the Elec- 
tion in a matter of form which does not form an essential in- 
gredient in the right of the judges to count the votes, and 
therefore these ballots could be lawfully counted, notwith- 

_standing they were not numbered. 
This might be true if the statutes, as the statutes of 1855 
23—voL. LIM. 
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did, in reference to elections in St. Louis county, simply di- 
rected the judges of elections to number the tickets without 
declaring what consequences should result in cases where 
the ballots were not numbered; but our present statute goes 
further; after the legislature by the statute directs, that the 
ballots shall be numbered, it proceeds to declare the consequence 
of a non-compliance with the direction,which is, that “no ballot 
not numbered shall be counted.” Can we say that this nega- 
tive clause is also only directory, and in that indirect way 
nullify or repeal by a judicial decision the whole provision 
of the statute requiring ballots to be numbered? If we deny 
the consequence aftixed by legislature to the non-performance 
_ of a regulation provided by the law, it in effect nullifies the 
law itself. It is said that to ascertain whether a law is in- 
tended to be directory or imperative, does not depend so 
much on the construction of the language of the law as of its 
application. “The statute is sufficiently clear; the only 
point is, what shall be the consequence of a disobedience of 
its directions.” (Sedg. Stat. and Con. Law, 369.) In the stat- 
ute now under consideration, the legislature has not only by 
the statute directed what shall be done, but has also declared 
what consequence shall follow disobedience. 

I think that no case can be found where such a law has 
been held to be merely directory. In fact, in New York, 
where a very liberal construction is given in favor of statutes 
being directory, it is generally put upon the ground, that 
there is no negative clause to the act. In the case of the 
“Directors of the Mohawk Railroad Co.,” (19 Wend., 143,) 
Cowan, Justice, in delivering the opinion of the court, says: 

“ The statute, requiring inspectors of corporate elections to 
take an oath, is simply directory in its terms, and without 
any nullifying clause on account of omission.” 

And so it will be found in most, if not all, the cases refer- 
red to, and urged on the consideration of this court by the 
learned counsel for the respondent. The law in this case be- 
ing imperative, that no ballot shall be counted not numbered, 
it is not competent, in order to sustain such an election, to 
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make proof that none in fact but competent voters voted 
(Cooley’s Const. Lim., and cases cited, 602.) 

This case may be a hard case and doubtless is; but the leg- 
islative enactment is clear, and although it may deprive a 
portion of the citizens of the county of their right to be 
heard in the election of a clerk at one election, it is better 
that they should suffer this temporary privation, than that 
the courts should habituate themselves to disregard or ignore 
the plain law of the land in order to provide for hard cases. 
(State vs. Cook, 41 Mo., 593.) 

In the present case the legislature has provided and requir- 
ed, that the ballots shall be numbered, and then provides in 
express terms, that no ballot not numbered shall be counted. 
Can we say that such ballots shall be counted without an 
attempt at judicial legislation? I think not, and it would be 
a misapplication of terms to say that such a statute is only 
directory. Judges Wagner and Napton did not sit. 

The other judges concurring, the judgment will be revers- 
ed and the cause remanded. 


Stare or Missouri, Appellant, vs. Docror W. Muturx, Re- 
spondent. 
1. Practice, eriminal—Final judgment—Appeal.—In criminal, as in civil cases, 
no appeal will lie without final judgments ; as where on demurrer sustained, 
none was rendered. 


Appeal from Harrison Circuit Court. 
S. 4. Young, for Appellant. 
Suerwoop, Judge, delivered the opinion of the court. 


Respondent was indicted for grand larceny, and demurred 
to the indictment, which the court held to be insufficient ; but 
no final judgment was entered. The State thereupon appeal- 
ed to this court. The same rule prevails in criminal as 
in civil cases, that no appeal can be taken except upon a final 
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judgment ; and yet, case after case comes up to every term 
of, and encumbers every docket of, this court, in which no 
final determination of the cause has been had in the court 
below. (State vs. Pepper, 7 Mo., 348; State vs. Gregory, 38 
Mo., 501.) 

Let the appeal be dismissed. Judges Wagner and Napton 
absent ; the other Judges concur. 


Lasan Prrronarp, ef al., Respondents, vs. Epwin Tootr, Cur- 

ator, &c., Appellant. 

1. Execution—Garnishment under—Interrogatories filed by plaintiff—Prior 
execution—Payments.—Where plaintiff in an execution causes interrogator- 
ies to be filed and garnishees to be summoned, it is error for the court to 
order money, paid into court under those proceedings, to be turned over 
to the plaintiff on a prior execution against the same defendant; plaintiff in 
the first execution not having ordered interrogatories to be filed, or garnishees 
summoned, And semble, that no such steps can be taken on an execution 
by the sheriff without directions of plaintiff. 


Appeal from Buchanan Circuit Court. 
Vinyard §& Young, for Appellant. 


Loan § Mossman, for Respondents. 
Suerwoon, Judge, delivered the opinion of the court. 


The facts, which stand admitted by this record, are briefly 
these : 

An execution for the sum of $880, in favor of the State of 
Missouri to the use of Buchanan county, and against Willis 
M. Sherwood, Laban Pritchard and others, was issued on the 
2ist day of January, 1873, out of the office of the clerk of 
the Buchanan Circuit Court, and was placed in the hands of 
the sheriff of said county. A like execution, and based on 
the same judgment as the execution last mentioned, was on 
the 11th day of February, 1873, placed in the hands of the 
sheriff of DeKalb county. 

On the 25th day of January, 1873, an execution was issued 
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out of said clerk’s office for the sum of $509.60, in favor of 
Edwin Toole, curator, &c., and against said Willis M. Sher- 
wood and Thomas A. Green, and on the day of its issue, 
placed in the hands of the sheriff of Buchanan county. 

On the 21st day of January, 1873, an execution for the sum 
of $743.60, was also issued by the clerk of said Cireuit Court, 
in favor of Buchanan county, and against Willis M. Sherwood, 
and on the day afterwards placed in the hands of said sheriff. 

Laban Pritchard and others were the sureties of the said 
Willis M. Sherwood, on his official bond as clerk of the Coun- 
ty Court of Buchanan County, and the judgment against said 
Sherwood, Pritchard and others, on which the above mention- 
ed executions issued, was rendered against the said Sherwood, 
and against the said Pritchard and others as said sureties. 

John A. Winstead, B. F. Saunders and E. B. Robinson, 
were on the 11th day of February, 1873, by the sheriff of 
Buchanan County, at the request of Edwin Toole, curator, 
&c., summoned as garnishees, by virtue of the execution in 
favor of said Toole, and against the said Sherwood and anes 
as debtors of said Sherwood. 

Toole duly filed his interrogatories, and Winstead, nents 
and Robinson answered the same, confessing an indebtedness 
to Sherwood, of $335.00, and on the payment of said sum 
into court, were discharged. 

The sheriff of Buchanan county did not summon as gar- 
nishees, Winstead, Saunders and Robinson, nor were they or- 
dered to be summoned on the two executions, one to the use 
of, and the other in favor of, Buchanan county against the 
said Sherwood, and his sureties, Pritchard and others. 

The sheriff of DeKalb county, on the 12th day of Febru- 
ary, 1873, summoned said Winstead, Saunders and Robinson, 
as debtors of said Sherwood, and as garnishees on the exeeu- 
tion in favor of the State of Missouri to the use of Buchanan 
county against Sherwood and his sureties aforesaid. 

The interrogatories filed by Toole were the only ones pro- 
pounded to those who were garnished. 

On this state of facts, the court, (it would seem on the mo- 
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tion of Pritchard and others, the sureties of Sherwood, though 
this is a matter of mere conjecture, as the motion which ap. 
pears in the transcript is not incorporated in the bill of excep- 
tions,) made an order commanding the sheriff of Buchanan 
county to “apply the money paid into court by John A. Win- 
stead, B. A. Saunders and E. B. Robinson, garnishees, sum- 
moned at the suit of Edwin Toole, curator of the minor heirs 
of Charles L. Clarke, deceased, plaintiff in a certain execu- 
tion issued by this court in favor of said Edwin Toole, cura- 
tor as aforesaid, plaintiff against Willis M. Sherwood and T. 
A. Green defendants, and now in the hands of the said sheriff, 
pro rata to the payment and satisfaction of two executions 
issued by this court, one in favor of the State of Missouri to 
the use of Buchanan county, plaintiff, against Willis M. 
Sherwood, Laban Pritchard, Joseph Matthews, John M. Jef- 
ries, Logan Maxwell and Thomas Young, defendants, and one 
in favor of Buchanan county, plaintiff, against Willis M. Sher- 
wood, defendant, and that plaintiff (respondent here) recover of 
defendant (the appellant) the costs herein expended, and have 
therefor execution.” 

After moving unsuccessfully to have this order set aside, 
Toole brings this case here by appeal, and the only question 
is, on what execution is the money paid into court by the 
garnishees to be applied. 

Mr. Drake in his work on Attachment, says: “In garnish- 
ment, as in the case of a levy, attachments take precedence in 
the order of their service.” (Drake Attach, § 455.) 

And under our statute, the service of garnishment and the 
subsequent proceedings are the same, whether the process be 
attachment or execution. (W.S., 664, § 2.) 

But by the terms of that section, it is not made the duty 
of the officer, who holds an execution, to summon garnishees, 
except “when directed by the plaintiff, his agent or attorney.” 
Nor does the writ of fiert factas contain any clause of sum- 
mons for garnishees, as does the writ of attachment. (W.S., 
184, § 18; 602, § 2.) 

The writ of attachment, on the contrary, bears upon its face 
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a general command to the officer to summon as garnishees 
all persons, in whose possession, &c., any personal property, 
rights, credits, &c., of the defendant may be, and a special 
command in addition thereto, requiring the garnishing of such 
persons as may be named by the plaintiff, or his attorney. 

And as the statute in the case of executions makes it the 
duty of the officer to garnish any one upon the direction of 
the plaintiff, &c., it would seem to leave no room for doubt, 
that when not so directed, it is not the officer’s duty to 
summon garnishees. 

Indeed, if garnishment process were under such circum- 
stances served, it would be matter of grave doubt, whether it 
would be valid; for the officer would not be acting either in 
conformity with the exigency of the writ, in obedience to the 
law, nor under the direction of the party. 

The sheriff then, in the present case, would have departed 
from the path of his duty, had he without direction from the 
plaintiffs in the execution in favor of Buchanan county and 
to its use summoned any one as garnishees, by virtue of such 
executions, for as before stated, he was not directed so to do. 
The only direction to such effect proceeded from Toole, and 
he was the only person who, by his vigilance, pointed out the 
garnishees; had them warned ; propounded interrogations to 
them ; and secured the payment of the money they owed Sher- 
wood into court. And yet by some &trange misconception of 
the law, Toole is not only deprived, by the order of the court, 
of the advantages earned by his alertness and vigilance, but 
actually muleted in costs, while attempting to do his duty as 
the eirator of the minor heirs. 

In McCobb vs. Tyler, 2 Oranch, C. C., 199, John Wheel- 
wright was garnished by order of the plaintiffs. The mar- 
shal had then in his hands a prior writ, but upon which he 
had not been required to summon Wheelwright as garnishee, 
and the court, (nem. con.) held that the prior writ did not af- 
fect the money in the hand of the garnishee. 

But the question we are considering is by no means an 
open one in this State. 
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The point is expressly decided in Talbot vs. Harding, 10 
Mo., 350. There were two judgments in that case, one in 
favor of Talbot against Brown, rendered in September, 1844, 
and the other in favor of Fisher against the same defendant, . 
rendered in December, 1845. Executions issued on both of 
these judgments March 31, 1845, and made returnable the 30th 
day of May following. Hall was garnished on both execu- 
tions, but first on that of Fisher, and Judge Scott, in deliver- 
ing the opinion of the court, held, that the first garnishment 
ereated and conferred the prior right, applying the legal max- 
im; “gud prior est in tempore, potior est in jure.” 

Judgment reversed and cause remanded, with directions te 
the court below to enter judgment in favor of Toole, in con- 
formity with this opinion. 

Judges Adams and Vories concur; Judges Napton and 
Wagner absent. 


Lucy M. Mitts, Executrix, &c., Respondent, vs. Josern B. 
F. Sampset, e¢ a/., Appellants. 

1, Lease— Attempts to rent to outsiders.—An attempt by the lessor to rent prem- 
ises to outside parties, where the lessees are in nowise thereby disturbed in 
their possession, does not ipso facto avoid the lease. 

2. New trial—Newly discovered evidence must be not merely cumulative.—To 
authorize a court to set aside a verdict on the ground of newly discovered 
evidence, it must be shown to be material and not merely cumulative, and it 
must appear that it could not have been obtained by reasonable diligence on 
the former trial, 


Appeal from Livingston Circuit Court. 
L. T. Collier, for Respondent. 
Vorres, Judge, delivered the opinion of the court. 


This action was brought to recover an amount charged to 
be due to plaintiff from defendants for the rent of a store- 
house for six months, at fifty dollars per month. A credit 
was allowed on the account sued on for fifty dollars, paid by 
defendants in repairing the building. 
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The defendants file separate answers, in which they each 
deny the partnership between them, and deny the renting of 
the house as charged in the petition or any indebtedness 
therefor. A trial was had by the court, a jury having been 
waived, 

t appeared from the evidence produced at the trial, that 
the firm of J. B. F. Sampsel & Co., consisted of Joseph B. F. 
Sampsel, Jr., William H. Sampsel and D. L. Sampsel ; that 
Joseph B. F. Sampsel, Sen., was not a member of the firm. 
The evidence on the part of the plaintiff tended to prove, 
that the plaintiff rented the house to said firm upon the 
terms stated. 

On the part of the defendant the evidence tended to prove, 
that the house was rented by said firm by the month, at fifty 
dollars per month, and had been occupied by them only two 
months; and the amount of the rent due for that time had 
been tendered to the plaintiff. 

The court after hearing the evidence found the issues in 
favor of the defendant, Joseph B. F. Sampsel, Sen., and ren- 
dered judgment in his favor, and found the issues as to Joseph 
B. F. Sampsel, Jr., in favor of the plaintiff, and rendered 
judgment in favor of the plaintiff against him for the sum of 
two hundred and fifty dollars. 

The defendants in due time filed their motion for a new 
trial, setting forth as grounds thereof all of the usual causes 
assigned in motions for new trials, as well as that they had 
since the trial discovered new testimony not before discovered. 
The motion was supported by affidavits filed with the motion. 
This motion was overruled, and the defendant excepted. 

It should have been stated, that at the close of the evidence, 
the court, at the request of the plaintiff, made several declara- 
tions of law, to which the defendants also excepted. 

The defendant asked the court to declare the law to be, 
“That if plaintiff attempted to rent or dispose of the prem- 
ises in controversy during the time claimed in his petition, 
then such act on the part of plaintiff was a nullification of 
any contract made between the parties even if such contract 
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should be found to have existed, still the court must find for 
the defendant from and after the time such control over the 
said premises was assumed by plaintiff.” 

“That if the court finds that J. B. F. Sampsel was not a 
member of the firm of J. B. F. Sampsel & Co., the plaintiffs 
cannot recover.” 

These declarations of law were refused and the defendant 
excepted. 

The case comes to this court by appeal. 

The evidence in this case tended to prove the plaintiff’s 
demand, and the court having found for the plaintiff as to 
one of the defendants we have nothing to do with the facts 
in the case. 

The declarations of law made by the court were to the 
effect, that if the contract of renting was made by the firm 
of J. B. F. Sampsel & Co., or any member thereof, and if 
said firm retained possession and control of the house rented, 
up to the expiration of the time for which it was rented, then 
the finding should be in favor of the plaintiff as against the 
defendant, J. B. F. Sampsel, Jr. 

2nd. That if an employee of the said firm made the con- 
tract of retiting with plaintiff with the knowledge of, or by 
the direction of, said firm, or any member thereof ratified or 
assented to the contract, then it was binding on the firm, and 
the court must find for plaintiff as against said defendant, 
Joseph B. F. Sampsel, Junior. 

3rd. That if the employee of said firm contracted for the 
renting of the house, and the firm afterwards in pursuance of 
said contract took possession of the house and occupied it 
for the time for which it was so rented, then the court will 
tind for plaintiff, as to defendant, Joseph B. F. Sampsel. 

These instructions were unobjectionable; they fairly pre- 
sented the law of the case and were predicated on the evi- 
dence. 

But the defendants seem to assume, by the declarations of 
law asked for by them, that, as the plaintiff had stated in her 
petition, that the firm of J. B. F. Sampsel & Co. consisted of 
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the two defendants, that no recovery could be had unless the 
facts were proved as stated, and that if either of the parties 
were not members of said tirm, no recovery could be had. It 
is not necessary to state here, that under our statute the 
plaintiff had a right to recover against as many of the de- 
fendants as were found to be liable on the contract, and judg- 
ment should have gone in favor of those not liable. 

It is further assumed by the first declaration of law asked 
for by the defendants, that if the plaintiff at any time during 
the term for which defendant had rented the house attempt- 
ed to rent or dispose of the house, that the lease thereby be- 
came void, although defendants were in nowise disturbed in 
their possession. 

This is also clearly wrong, and the court committed no 
error in refusing said declarations of law. 

The only remaining point to be noticed, is, as to the pro- 
priety of the action of the court in overruling defendants’ 
motion for a new trial on the ground of newly discovered 
evidence. The defendant in his affidavit filed with his mo- 
tion for a new trial, stated, that the witnesses, by whom he 
expects to prove the newly discovered facts, are James P. 
Mood and R. C. Renx, whose affidavits are referred to as con- 
taining the testimony expected to be produced on a new trial 
of the cause; but no such affidavits appear in the bill of ex- 
ceptions or elsewhere in the record, so that there is nothing 
in the record from which it can be seen what said witnesses 
would prove if a new trial was granted. The only evidence 
set forth as new evidence, which has been discovered since 
the trial, is that proposed to be proved by Simon Hanover, a 
witness that was examined by defendants on the trial already 
had, and he only proposes to correct a statement already 
made to the effect, that in a conversation had with the plain- 
tiff just at the time, or just after the time that defendants 
moved out of the house rented, plaintiff offered to rent the 
house. He does not say, or propose, that he will on a new trial 
state the conversation differently from the manner in which 
it was stated upon the trial already had, but he says that he 
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was mistaken as to the time of the conversation, that he now 
recollects that it took place just before the time that defend- 
ants removed from the house rented. 

This is no newly discovered evidence; the evidence was 
given on the trial; theconversation has already been detail- 
ed; but he failed to fix the time correctly. It cannot be seen 
how it could be material in the case, whether the facts occur- 
red just before, or just after the time named; the effect would 
be just the same. To warrant a court to set aside a verdict, 
on the ground of newly discovered evidence, the evidence 
must be shown to be material and not merely cumulative; 
and it must appear that it could not have been obtained by 
reasonable diligence on the former trial. (Goff vs. Mulhol- 
land, 33 Mo., 203; Howell vs. Howell, 37 Mo., 124; Mellier 
vs. Farmer, 36 Mo., 35.) 

The court committed no error in overruling the defendants’ 
motion for a new trial, and, in fact, we see no error in the 
record of the cause. The judgment must be affirmed. 

Judges Napton and Wagner absent. The other judges con- 
curring, the judgment is affirmed, 


Josep Reveeer, Defendant in Error, vs. LinpENBER- 

cer, Plaintiff in Error. 

1. Vendor's lien—Enforcement of—Land of wife—Money paid husband.—Sem- 
ble, that the wife is not a necessary party to an action for the enforcement of 
the vendor’s lien on land belonging to the wife, and in which the husband had 
a marital interest, when by the terms of the sale, the purchase money was to 
be paid to the husband. 

2. Practice, civil—Pleadings—Defect of parties.—The objection of defect of par- 
ties can be raised only by demurrer or answer. (W. S., 1014, 3 6; 1015, 3 10.) 


Error to Livingston Circuit Court. 
Ray and Ray, and L. H. Waters, for Plaintiff in Error. 
Chas. H. Mansur, for Defendant in Error. 
Avams, Judge, delivered the opinion of the court, 
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This was a suit in equity to enforce a vendor’s lien for the 
purchase money of land sold and conveyed by the plaintiffs to 
the defendant. The suit was commenced in the Common 
Pleas Court of Livingston County, and afterwards removed 
to the Circuit Court of that county, by change of venue. 

The plaintiffs were husband and wife, and the land belong- 
ed in fee to the wife. The husband, by virtue of his marital 
rights, held a life estate therein. 

The original petition was in the name of both husband and 
wife, and was demurred to. But the demurrer was lost, and 
no action upon the demurrer appears of record. It however 
appears, that an amended petition was filed in the name of 
the husband alone, in which it is alleged, that the wife was 
seized in fee of the land sold to the defendant, and the hus- 
band had a life estate therein ; that the husband sold the land 
to the defendant for five hundred dollars, to be paid in a rea- 
sonable time, and agreed to obtain a deed in fee to the de- 
fendant, which he did by joining his wife in the execution of 
the same. 

The only material fact set up by the answer, is the payment 
of the purchase money, for which a vendor’s lien is claimed. 
This issue was submitted to a jury, and resulted in a verdict 
for the plaintiff, and a judgment was afterwards entered there- 
on, enforcing the vendor's lien, &c. 

Motions for a new trial, and in arrest, were duly filed and 
overruled. 

The only material point raised here is, whether the husband 
could sue alone for the enforcement of the vendor’s lien upon 
land belonging to his wife in fee, and in which he held a life 
estate by virtue of his marital rights. 

The sale was not by the wife, but by the husband. The de- 
fendant agreed to pay him the purchase money, and he was 
to procure the deed, which he did. Was not the unpaid pur- 
chase money a lien on the land? It was certainly a lien to 


the extent of the husband’s life estate; but was it not also a 


lien on the wife’s fee? She had joined in the conveyance 
with her husband, and parted with her fee in the land, but 
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subject however to the lien for the unpaid purchase money. 
This purchase money, by the terms of the sale, was to be paid 
to the husband, and belonged to him. It seems to me, the 
wife was not a necessary party to the enforcement of the 
vendor’s lien in this case. But the question, as to whether 
there was a defect of parties, is not properly before this court. 
That objection could only be raised by demurrer or answer. 
(2 W. S., 1014, and 1015, §§ 6 and 10.) 

Judgment affirmed. Judges Vories and Sherwood concur. 
Judges Napton and Wagner absent. 


Jonun Ciemens, Appellant, vs. Tae Hanntpat anp Sr. 
R. R. Co., Respondent. 


1. Damages—Railroads, negligence of—Fire kindled from locomotive, pre- 
sumption—Speculative damages.—Where grass is set buruing by fire escap- 
ing from a locomotive, and the owner sues the company, negligence on the 
partof defendant will be presumed from the escape of the fire, and it devolves 
upon it, in order to rebut this presumption, to show that proper and safe loco- 
motives and engines were used, and were conducted by the servants of the 
company in a proper and safe way. In such case the damages claimed would 
not be held too remote or speculative, although the property consumed was 
separated from the track by a strip of ground forty or fifty vards wide, where 
the plat was covered with dry grass and other combustible matter. 

2. Damages, remote or prozimate—TIssue as to, how disposed of—Instructions.— 
Where doubt arises as to whether damages are proximate, or speculative and 
remote, the issue should be presented to the jury by proper instructions. 


Appeal from Linn Court of Common Pleas. 


S. P. Huston, for Appellant. 


I. The negligence of the respondent was sufficiently shown 
to make at least a prima facie case. (Shearm. and Redf. 
on Neg., 396, § 333; Redf. Railroad., 465; 42 Ill., 407; 45 
Mo., 322; 46 Mo., 456.) 

Il. The damages are not tooremote. (Shearm. and Redf.,- 
Neg., 667, 669, §$ 594, 596; Sedgw. Meas. of Dam., Marg., 
pp. 58 and 59; Sharp vs. Powell, 2 Eng., 557; Kellogg ve: 


AUGUST TERM, 1873. 367 


Clemens v. Hannibal & St. Joseph R, R. Co. 


R. R. Co., 26 Wis., 225; 53 Ill., 451; Fent vs. Toledo R. R. 
Co., Lil. Sup. Ct., June 28th, 1872; Flynn vs. The San Fran- 
cisco R. R. Co., 6 Am. R., 595; 53 IIl., 451.) 


James Carr, for Respondent. 


I. The appellant is not entitled to recover without showing 
negligence. This he totally failed todo. (Smith vs. Han. 
& St. Jo. R. R. Co., 37 Mo., 287.) 

II. The damages are too remote. (Penn. R. R. vs. Kerr, 
62 Pa., 353; 1 Am. Rep., 431; Ryan vs. New York Central 
R. R., 35 N. Y. 210.) 


Vortrs, Judge, delivered the opinion of the court. 


This action was brought to recover damages for the burn- 
ing of the plaintiffs fencing and meadows by the carelessness 
of defendant’s employees. 

The petition is in the usual form, charging that the defend- 
ant was a corporation owning a railroad running near the 
plaintiff's farm, and that while defendant’s locomotive and 
cars were being run past and near plaintifi’s farm, by the 
carelessness of the defendant’s servants and agents, hav- 
ing charge of said locomotive and cars, fire was permitted to 
escape therefrom, which set fire to plaintiffs fencing and 
meadow, by which he was damaged; and he claimed judg- 
ment therefor. 

The defendant’s answer admits that it is incorporated, and 
that it operates and runs locomotives and cars on its road, &c., 
but denies the negligence of its servants, and all other mater- 
ial allegations in the petition. 

The evidence given for the plaintiff on the trial tended to 
prove; that plaintiff owned a farm in Linn county, State of 
Missouri; that defendant’s railroad passes near said farm ; 
that at the place where the fire is charged to have taken place, 
there is a strip of land lying between the railroad and plain- 
tiff’s farm and fence, from eight to ten rods wide; that this 
strip, at the time of the fire, was covered with dry grass; that 
as the cars and locomotive of the defendant passed, at the 
time named, fire escaped therefrom, and set fire to this grass: 
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and combustible matter on this strip of land opposite to the 
plaintifi’s field; that the .e was started about twenty feet 
from the track of the road, and extended to plaintifi’s field 
and meadow, and consumed his rails and hay, which were of 
the value of over one hundred dollars; that owing to the 
grass, and its dry condition at the time, though good efforts 
were made to stop the fire, it could not be stopped by plain- 
tiff and others, until after it communicated with plaintiff's 
field and burned the same. After plaintiff had given evidence 
to prove the facts above stated, he closed his case; when the 
defendant moved the court to instruct the jury, “ That admit- 
ting all the evidence adduced by the plaintiff to be true, the 
plaintiff has made no case, and they will find for the defend- 
ant.” This instruction was given by the court, after which 
the plaintiff took a non-suit, with leave to move to set the 
same aside, 

In proper time the plaintiff filed his motion to set aside the 
non-suit taken, and to grant the plaintiff a new trial, assign- 
ing as a reason therefor the action of the court in instructing 
the jury to find for the defendant. This motion being over- 
ruled, the plaintiff excepted, and appealed to this court. 

The only question presented here is, whether the facts pro- 
ven in the case, or the facts which the evidence tended to 
prove in this case, were sufficient to make a prima facie case 
in favor of the plaintiff. The counsel for the defendant in- 
sists, that it was necessary for the plaintiff to introduce some 
evidence of negligence on the part of the servants of the de- 
fendants, other than that the fire had escaped from their loco- 
motive, which burned the plaintiff's fencing; that there must 
be some direct evidence tending to show negligence, in addi- 
tion to the evidence that the fire had escaped trom the loco- 
motive of defendant, while it was passing near plaintiffs 
tield. There is no doubt that the anthorities are conflicting on 
this subject. In some courts it has been held, that evidence 
of actual negligence must be shown, while in other States it 
has been held, that negligence may be found by the jury from 
the fact, that the fire escaped from the locomotive that caused 
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the injury, and that it devolves on the defendant in such case, 
in order to rebut the presumption of negligence, to prove 
that it was using proper and safe locomotives and engines, 
ad that its servants were conducting them in a proper and 
fe way. I think that the latter doctrine is the correct one. 
Ve may safely presume, that railroad companies are not run- 
ing locomotives on their roads, the natural or probable effect 
f which would be to set fire to the farms of those who resided 
long the road, if they ..ere carefully managed; from which 
he natural presumption would be, that when fire escaped and 
surned up the farms along the road, it proceeded from negli- 
gence. If it should be held otherwise, it would amount to a 
denial of justice to those who were injured by such fires. It 
would be in most cases wholly impossible for the farmer who 
was injured to be able to tell how the servants of the com- 
pany were conducting the business, and they would be in 
most cases wholly ignorant by what witnesses the facts of neg- 
ligence could be proved. These are facts that would be 
peculiarly within the knowledge of the defendant and its ser- 
vants. In such cases the onus should devolve on the defend- 
ant to prove how it, and its servants, were conducting its 
business, at the time the fire escaped. The qnestion is now, 
I consider, well settled in this State. In Smith vs. The Han. 
& St. Jo. R. R. Co., 37 Mo., 287, it was held in a case very sim- 
ilar to the one now being considered, that there must be evi- 
dence of negligence produced by the plaintiff before he 
can recover, in addition to the evidence of the escape of the 
fire, and the injury occasioned thereby. The same question 
has however been before this court, in two cases subsequent 
to the case of Smith vs. The Han. & St. Jo. R. R. Co., in 
both of which it was held, that the fact, that the fire, which 
caused the injury sued for, was set by, or escaped from, a rail- 
road engine, would be prima facie evidence of negligence 
on the part of those who ran it, or who provided the engine, 
and that the burden would be thrown on the defendant in such 
case to exonerate itself by showing the want of negligence. 
(Bedford vs. The Han. & St. Jo. R. R. Co., 46 Mo., 456 ; Fitch 
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vs. The Pacific R. R. Co., 45 Mo., 322.) It is believed, that 
the current of American authorities is to the same effect. 
The next point made by the respondent to sustain the ac- 
tion of the court which tried the cause in instructing the jury 
to find for the defendant is; that the damages proved are too 
remote; that there was no direct connection between the fire 
emitted from the engine, and the burning of the plaintiffs 
fence and field ; that the cause of the injury is not immediate 
but remote. The general rule is, that every person is liable 
for the natural and usual consequences of his own acts, but 
not for the remote or unusual damages. It is sometimes 
difficult to fix the line between damages, that are the proxi- 
mate or remote consequences of a wrongful act; hence the 
decisions on this subject are not always in harmony with 
each other; but in the case under consideration, there seems 
to me to be no difficulty. Here the fire escaped on to and up- 
on a strip of ground some forty or fifty yards wide, which 
was covered over its entire surface with dry grass and com- 
bustible matter. It was a natural, and I might say, a neces- 
sary consequence, that the fire would extend to, and burn the 
plaintiffs fence. The evidence shows, that this‘result could 
not be prevented, although efforts were made to do so. The 
fire, by its natural extension, extended to, and burned plain- 
tiffs fence. When the result of an unlawful act is a natural 
one, one that would ordinarily flow from the act done, it is 
not remote, but proximate. If on the contrary the damage 
complained of would not naturally or usually flow from the 
negligent act, but was brought about by some sudden storm, 
or other unforeseen casualty, then the damages would be too 
remote. But where the fire, asin this case, would necessar- 
ily extend to plaintiff's field and burn his fence, the damages 
are sufficiently proximate, and are the natural result of the 
negligent act, if negligence should be found by the jury ; and 
if there was any doubt as to whether the loss to the plaintiff 
was the direct or natural result of the negligent act, that fact 
should have been submitted to the jury under proper in- 
structions. (Miller vs. Martin, 16 Mo., 508; Toledo R. R. 
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vs. Pindar, 53 Ill., 447; Perley vs. Eastern R. R., 98 Mass., 
414; Kellogg vs. The Chicago & N. W.R. R., 26 Wis., 223, 
and cases there cited.) The cases of Pennsylvania Railroad vs. 
Kerr, 62 Pa., 353, and Ryan vs. New York Central R. R., 35 
N. Y. 210, relied on by respondent, must be considered as ex- 
treme cases, depending upon the peculiar facts surrounding 
them, and are not sufficient to overturn the authority or rea- 
son of the cases above referred to. 

Judges Napton and Wagner absent. ‘The other Judges 
concurring, the judgment is reversed and the cause re- 
manded. 


Tuomas H. B. Turner, Plaintiff in Error, vs. Joun Tomser- 
LAKE, Defendant in Error. 


1. Wills— Construction of —Powers.—In the construction of wills, any words how 
ever informal, which clearly indicate ap intention to give or reserve a power, 
are sufficient for the purpose. 

2. Will—Construction of—Power of sale by widow.—A will contained the fol- 
lowing provisions; “ It is my will that all my just debts be fully paid ; and for 
that purpose, I desire my wife to sell of my lands the W. 1-2, S. W. 1-4,” ete. 
ete., “together with my black woman Hannah. I give and bequeath to my 
wife and my two children the remainder of all my estate and effects, after pay- 
ment of my debts, to be disposed of in any manner that she may think best; 
80 that the property or its effects may be appropriated to her use and benefit 
during her natural life; and at her death the remainder of the property or its 
effects may be appropriated to the use and benefit of my two children.” eld, 
that under the will the wife was not limited to a life estate in the property, but 
that all of it might be sold before her death. 

3. Deed—Ezxecution of power—Intendment.—If from the language of a deed it- 
is plain either by a reference to the power or otherwise, that it was intended to 
be made in the execution of a power, it will make the execution valid and oper 
ative. 

4. Will—Life estate—Power contained in—Deed—Execution of power.—Where 
by the provisions of a will a life estate in certain land was conferred upon the 
wife with power to alienate the same during her life, her deed of the land em, 
bodying a copy of the will, and alleging that the deed is executed “in considera. 
tion of the provisions of the will,” sufficiently shows the intention of the grant- 
or to execute the power contained in ‘he will. 
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Error to Clay Circuit Court. 
John G. Woods, for Plaintiff in Error. 


The intention of the testator must govern in the construction 
of the will (4 Kent, 534); and it will not be presumed, that 
the testator intended to give his wife the entire estate, or to 
give her the power to spend his entire property with a second 
husband, and leave his infant children in utter poverty. (Say- 
lor vs. Plaine, 31 Md.,138.) The will gave Elvira Turner on- 
ly a life estate. (Ide vs. Ide, 5 Mass., 503; Gregory vs. Cow- 
gill, 19 Mo., 415 ; Jackson vs. Robins, 16 Johns., 537.) 


Lincoln & Woodsen, for Plaintiff in Error. 


First—Elvira Turner took a life estate in the land in contro- 
versy, with remainder in fee to Mary Jane and Thomas H. 
B. Turner. This is manifest from the reading of the second 
clause of said will, which expressly limits her interest to the 
period of her natural life—with remainder to two children 
above named. (R. C., 1835, p. 620, §§ 28,29; W. S., Ch. 145; 
Ruby vs. Barnett, 12 Mo., 5; Noreum vs. D’CEnch, 17 Mo., 98; 
Rigginsvs. McClellan, 28 Mo., 23; Hazel vs. Hagan, 47 Mo., 
277. 

This is not of that class of cases where an estate for life is 
enlarged into a fee by virtue of power of disposition over it. 
(3 Greenl. Cr., 316; 16 John., 588; 47 Mo., 277.) 

In all these cases there is no limitation for life, and no dis- 
position of the remainder, as in this case. 

Second—If the widow only took a life estate, she had no 
power to dispose of the fee. (Gregory vs. Cowgill, 19 Mo., 
415; Cate vs. Cranor, 30 Ind., 292; Riggin vs. McClellan, 28 
Mo., 23 ; 12 Mo., 8.) 

If the word “ effects ” be omitted in the reading of the second 
clause, it will not be contended that the widow has a power 
to dispose of the fee in said real estate. Defendant holds that 
it refers to proceeds that might arise from sale of lands made 
by widow. We think it clear that it relates back to the bal- 
ance (if any) left after paying the debts of testator, out of sale 
of personal and real property directed to be sold, in first clause, — 
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first clause, then there is no disposition in the will whatever, 
of such surplus as might remain after paying debts of de- 
ceased. 

Thomas McCarty, J. E. Merryman & D. E. Allen, for 
Defendant in Error. 


Vortks, Judge, delivered the opinion of the court. 

This is an action of ejectment brought by the plaintiff for 
the recovery of a tract or parcel of land in the petition de- 
scribed. The answer denies the allegation of the petition. 

Both parties claim the land under the will of one Samuel 
R. Turner, deceased. The plaintiff claims an undivided half 
of the land as a devisee under the will, and the defendant 
claims by virtue of a devise and power which is asserted to be 
contained in the will, and by a conveyance of the land by El- 
vira S. B. Turtier, the wife of the testator, under the provisions 
of the will to one James K. Reed, and by a deed from said 
Reed to the defendant. 

It was admitted on the trial by the defendant, that the 
plaintiff was the son of the testator, Samuel R. Turner, and 
that he is the Thomas H. B. Turner mentioned in the will as 
one of the devisees therein; that both parties claim under the 
will of Samuel R. Turner, deceased ; that Elvira S. B. Tur- 
ner named as executrix in said will was dead at and before 
the commencement of this suit, and that defendant was in the 
possession of the land sued for; that the will of Turner was 
duly admitted to probate. With these admissions the plain- 
tiff read the will in evidence and closed. 

The defendant on his part read the same will in evidence. 
He then offered a deed of conveyance from Elvira 8. B.Turner 
to James K. Reed to the land in controversy. This deed 
was objected to by the plaintiff, for the reason that the deed 
conveyed only the life estate of the said Elvira to the land. 
The court overruled the objection, and the deed was read in 
evidence, and the plaintiff excepted. The defendant then of- 
fered in evidence a deed from said James K. Reed, purporting 
to convey the land in controversy to the defendant. This 
deed was also objected to by the plaintiff for the same reason 
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urged against the other deed read in evidence. This objec- 
tion being also overruled, the plaintiff again excepted. The 
deed was then read in evidence, and the defendant closed the 
evidence on his part. The plaintiff asked the court to declare 
the law to be as follows: First—That Elvira S. B. Turner 
under said will took only a life estate in the land in contro- 
versy, and the two children the remainder in fee: Second— 
That said deed offered in evidence by defendant from Elvira 
S. B. Turner to James K. Reed conveyed only an estate in 
such real estate during the life of said Elvira S. B. Turner, 
and after her death the same belonged to the two children of 
Samuel R. Turner, deceased: Third—That plaintiff is enti- 
tled to recover in this action under the law and evidence. 
Fourth—* Elvira S. B. Turner, the executrix, having an in- 
terest in the land conveyed, and having conveyed without 
reference to the power in the will, the law presumes that she 
only intended to convey her interest. Therefore the deed to 
James K. Reed conveys only the lite estate of the said Elvira 
S. B. Turner, and the remainder in fee is in plaintiff and his 
sister Mary Jane Turner, and Elvira S. B. Turner being dead, 
plaintiff is the owner of, and entitled to the possession of, one 
undivided half of the land-described in said deed.” 

The court refused these declarations of law, and the plain- 
tiff again excepted. The court then rendered a judgment in 
favor of the defendant. 

The plaintiff at the time filed his several motions for a new 
trial, and in arrest of the judgment,which said motions being 
severally overruled by the court, the plaintiff again excepted, 
and has brought the case here by writ of error. 

The construction of the will of Samual R. Turner, deceased, 
and the deed read in evidence from Elvira 8. B. Turner to 
James K. Reed, are the only matters presented for the con- 
sideration of this court. 

The will, under which both parties claim to hold the land 
in controversy, reads as follows: 

“T, Samuel R. Turner. of the County of Clay in the State 
of Missouri, do make and publish this my last will and testa- 
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ment in manner and form following, that is to say: First— 
It is my will that my funeral expenses and all my just debts 
be fully paid, and for that purpose I desire my wife to sell or 
have sold, either at private or public sale of my lands, forty- 
five acres of the south end of the east half of the south-west 
quarter of section No. thirty-two in Township No. fifty-two of 
range No. thirty-one in the County of Clay and State of Mis- 
souri, together with my black woman Hannah and her chil- 
dren, except her son Alexander and daughter Adeline; 
Second—I give, devise and bequeath to my wife Elvira S. B. 
Turner and my two children, viz.: Mary Jane Turner and 
Thomas H. B. Turner, the remainder of all my lands, negroes 
and other property, and all of my estate and effects whatever, 
that may remain after liquidation of my just debts, to be dis- 
posed of by my wife Elvira S, B. Turner in any way she may 
think best, so that the property or its effects may be appro- 
priated to her use and benefit during her natural life, and 
at her natural death the remainder of the property or its ef- 
fects may be appropriated to the use and benefit of my two 
children above named: and Third—I hereby constitute and 
appoint my said wife, Elvira 8. B. Turner, to be the executrix 
to this my last will and testament, and therefore hereby 
ratify and confirm this and no other to be my last will and 
testament.” 

The decision in this case must turn on the construction of 
the will. In its proper construction there are certain rules 
that may be said to be of universal application: First—That 
the intention of the donor asindicated by the words of the will, 
after giving each part thereof its fair and usual meaning, is to 
govern: and Second—That no formal set of words are neces- 
sary, but that any words however informal, which clearly in- 
dicate an intention to give or reserve a power, are sufticient 
for the purpose. (1 Sugd. Powers, 118.) If we adopt these 
rules in the construction of this will,we will find that the testator 
in the first clause of the will directs that a certain forty-five 
acre tract of his land,with some slaves in the will named, shall 
be suld or caused to be sold by his wife either at private or 
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public sale for the purpose of paying his funeral expenses and 
his just debts. He then by the second clause of the will 
gives and bequeaths to his wife, Elvira 8. B. Turner and his 
two children Mary Jane Turner and Thomas H. B. Turner, 
the remainder of all of his lands, negroes and other property, 
and all of his estate and effects whatever, that may remain 
after the liquidation of his just debts to be disposed of by his 
wife Elvira S. B. Turner in any way she might think best, 
so that the property or its effects may be appropriated to her 
use and benefit during her natural life, and at her natural death 
the remainder of the property or its effects may be appropri- 
ated to the use and benefit of his two children above named. 

The intention of the testator in the use of the above lan- 
guage seems to me to be clear. He first provides for the 
payment of his debts by designating what he deems to be a 
sufficiency of property for the purpose, and directs that it be 
sold and the proceeds applied in that way. Then what re- 
mains of his property after the sale of the property desig- 
nated, and the payment of his debts and funeral expenses, he 
gives to his wife and two children, and then proceeds to point 
out the manner in which the property shall be disposed of 
and enjoyed by them. He first provides, that the wife may 
dispose of the property in any way she may think best, so 
that the property or its effects shall be appropriated to her use 
and benefit during her natural life, and what remains of either 
the preperty or its effects at her death shall be appropriated 
to the use of the children. 

The language used by the testator is the language of a 
confiding husband (perhaps an over confiding husband), who 
desired to provide for his wife and children, and who was 
willing to trust the interests of the children to their mother, 
to whom he gave full control of the property to be disposed 
of and used by her for hersupport ; and he doubtless supposed 
that it would be used by her in the support and education of 
the children, all of which was intended to be left to her 
discretion during her life, and then what was left of either the 
property or the proceeds of the property, if it should have been 
sold, should go to the use and benefit of the children. 
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It is, however, contended by the plaintiff, that the testator 
only intended to give the wife the right to the most ample 
use and control of the property during her life, and that the 
property itself at her death should become the absolute prop- 
erty of the two children, and we are referred to the case of 
Riggins vs. McClellan, 28 Mo., 23, as being a case in point 
where a similar will was so construed, 

In that case the main question discussed was, whether the 
word “ heirs” as used in the will was to be construed to be a 
word of limitation or of purchase. The language of the 
will was: “I give and bequeath to my daughter Margaret 
Dean a negro girl named Hannah to be at her disposal dur- 
ing her natural life, then to go to the benefit of her heirs.’ 
The learned judge, in delivering the opinion of the court, uses 
this language: “As Mrs. Dean only took an interest for life, 
she could not defeat the remainder by selling the slave, and 
the expression, “for to be at her disposal during her natural 
life,” did not authorize her to dispose of any greater interest 
than she had, and was intended, we think by an unskillful 
draftsman, only to confer the largest liberty in the use of the 
slave during her life and to the extent of her interest.” We 
think the construction given to the clause of the will being 
considered in that case was entirely correct. The words, “for 
to be at her disposal during her natural life, then to go to her 
heirs,” clearly indicated the intention to be that the slave, and 
not its effects or proceeds, should go to the heirs at the death 
of the donee for life. This would be wholly inconsistent with 
the idea that the owner for life could cut off the heirs by a 
sale of the property. In the case now being considered, the 
language is different, the language of the will is: “To be 
disposed of by my wife Elvira 8. B. Turner, in any way she 
may think best, so that the property or its effects may be ap- 
propriated to her use and benefit during her natural life, and 
at her natural death the remainder of the property or its 
effects may be appropriated to the use and benefit of my two 
children above named.” This clearly to my mind shows that 
it was contemplated that all of the property might be sold 
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and its character changed before the death of the wife; if not, 
why use the language, the “ remainder of the property or its 
effects shall be, ete.” The property or its effects clearly con- 
templates that the property might remain unsold; if so, 
it should be appropriated to the use of the children; if part of 
it was sold and used by the wife, then the remainder was to 
be appropriated to the children; and if all should have been 
sold, then what was left of the proceeds or effects of the prop- 
erty should be appropriated to the children. We think it is 
clear that to give a fair construction to the whole language of. 
the will, it was intended by the testator to confer a power on 
his wife to sell the property named. 

The remaining question is, does the deed executed by Mrs. 
Turner to Reed have the effect to execute the power, or was 
it only intended by the deed to convey the life estate in Mrs. 
Turner by the will? This again will depend on the intention, 
which must be gathered from the language of the deed. 

If from the language of the deed the intention is shown to 
be, that it was made in the execution of the power either by 
a reference to the power or otherwise, it will make the 
execution valid and operative. (Blagge vs. Miles, 1 Story, 
427, where all the authorities on the subject are reviewed.) 
But if the donee of the power has an interest in the subject 
matter to which the power relates, npon which the convey- 
ance can operate, and no reference to, or mention of, the power is 
made in the deed, then it will be construed that the deed was 
not made in execution of the power, and only the interest of 
the donee of the power will pass. (Pease vs. Pilot Knob 
Iron Company, 49 Mo. 124; Owen vs. Switzer, 51 Mo. 322.) 
In the deed under consideration the power is referred to. 
The deed commences in the usual form by setting out the 
different parties, and then proceeds as follows: “ That whereas 
the late Samuel R. Turner, deceased, late of Clay County and 
State of Missouri, did on the fifth day of November, one 
thousand eight hundred and fifty-four, make and publish his 
last will and testament,which was duly attested and recorded 
in the clerk’s office of the Cirenit Court of Clay County in 
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Book (N.) at page twenty-one,which recites as follows :” (here 
the whole will is set forth and copied into the deed at full 
length.) The deed then proceeds as follows: “Now, there- 
fore, in consideration of the provisions of the above and fore- 
going will, and the further consideration of the sum of five 
thousand dollars to me Elvira S. B. Turner in hand paid, the re- 
ceipt whereof is hereby acknowledged, I, the said Elvira 8. B. 
Turner, party of the first part, have given, granted, bargained 
and sold, and by these presents do give, grant, bargain and 
sell, alien, convey and confirm unto said party of the second 
part, his ‘heirs and assignees forever, certain tracts, pieces or 
parcels of land, ete.” The deed here describes the land in 
controversy, and proceeds to the conclusion in the usual form 
of deeds conveying land absolutely with full covenants of war- 
ranty. 

This, it is contended by the plaintiff, is not a sufficient refer- 
ence to the power to show an intention on the part of Mrs. 
Turner to execute the power contained in the will. It is con- 
tended, that the deed only recites that she executed the deed “in 
consideration of the provisions of the will,” which is not eqnal 
to saying that it was executed by virtue of the power in the will, 
and that therefore her intention is left in doubt, and that the 
doubt ought to be construed in favor of the inheritance. 
This proposition would be true, if the language used left the 
intention of Mrs. Turner in doubt; but we cannot see where 
there is any room for doubt; the whole will is copied, and then 
it is stated that the deed is executed in consideration of the 
provisions of the will; if it is executed under the provisions 
of the will, it cannot be seen what language would better 
convey the idea that it was by virtue of power derived from 
the will. We think that this deed comes exactly within the 
principles contained in the cases of Hazel vs. Hagan, 47 Mo., 
277, and the Collier Will case, 40 Mo., 287, and 51 Mo., 
322. It follows that the deed executed to Reed was a good 
execution of the power in the will, and that the Circuit Court 
properly refused the declarations of law asked for by the plain- 
tiff. 


380 ST. JOSEPH. 


Clark v. Rynex. 


.Judge Napton and Wagner not sitting, the other Judges 
concurring, the judgment of the Circuit Court is affirmed. 


A. ©, Crark, Respondent, vs. Joun M.. Rynex, Appellant. 


1. Notary’s certificate— When need not express itself as under seal.—Where an ac- 
tual seal of office is affixed to a notary’s certificate, it is not rendered invalid by 
the failure of the officer to declare either in the testimonium or in the body of 
the certificate that it was attested by his seal. 

2. Married women—Title—Equity, ete.—The title of a married woman to real es- 
tate, can only be divested by proceedings in equity. 


Appeal from Linn Common Pleas. 
4. W. Mullins, for Appellant. 


I. The certificate of the notary was not given “ under the 
hand and official seal” of said notary. The certificate was 
therefore insufficient, (W. S., 275,§ 12; 960, § 6; 2 Green). 
Ev., § 294; Dail vs. Moore, 51 Mo., 589.) 

II. The court erred in excluding the evidence offered by 
defendant to show that the title of Jane Miller, under which 
plaintiff claimed, was fraudulent as to the creditors of Isaac 
Miller, the husband of said Jane Miller. (Bobb vs. Wood- 
ward, 42 Mo., 482; Peyton vs. Rose, 41 Mo., 257; Mattison 
vs. Ausmuss, 50 Mo., 551; Gutzweiler vs. Lachman, 28 Mo., 
434; Somes vs. Skinner, 16 Mass., 348.) 


S. P. Huston, for Respondent. 

I. One, relying on a legal defense in his answer, cannot at 
the trial avail himself of an equitable defense. (Kennedy vs. 
Daniels, 20 Mo., 104; Hayden vs. Stewart, 27 Mo., 286.) 


Avams, Judge, delivered the opinion of the court. 


This was ejectment for a lot of land in the town of Brook- 
field in Linn County. Both parties claimed under Isaac 
Miller. 

The plaintiffs claim of title was, First—A deed from 
Adams and wife and Scott and wife to Isaac Miller, dated 
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July 18, 1868: Second—A deed of trust from Isaac Miller 
and wife to G. W. Martin, -for the use of George W. Adams 
and James M. Scott, dated July 18, 1868: Third—A deed from 
George W. Martin, as trustee, to Jane Miller wife of said 
Isaac Miller, dated October 15,1870: Fourth—A deed from 
Jane Miller and Isaac Miller, her husband, to the plaintiff, 
dated December 17, 1870. 

The defendant’s chain of title consisted of a sheriff's deed 
of the 10th of November, 1870, made under a judgment ren- 
dered in the Common Pleas, on the 4th day of May, 1870, in 
favor of the defendant Rynex and one Crandall, and against 
the said Isaac Miller, for the sum of $273.00 and costs. 

The jury found for the plaintiff, and a final judgment was 
rendered in his favor, from which the defendant has appealed 
to this court. 

When the deed of trust from Miller and wife to Martin, as 
trustee,was offered in evidence, it was objected to, because the 
notary’s certificate of acknowledgment did not show that it 
was under his official seal. 

1st. The point taken is, that the certificate itself must state, 
that the official seal was affixed. This is the usual form; 
but where the official seal is in fact affixed, that is sufficient 
without referring to it in the testimonium or body of the in- 
strument. When a scrawl is used in place of a seal, the stat- 
ute requires that the instrument must on its face express to 
he sealed. But where an actual seal is used, it need not be re- 
ferred to in the instrument. This point must therefore be 
ruled against the appellant. 

2nd. The defendant offered to prove, that the purchase, 
made in the name of Jane Miller at the trust sale, was paid 
for with the money of her husband, Isaac Miller. This evi- 
dence was properly excluded, as there was no foundation laid 
in the answer to warrant its admission. The title of Jane 
Miller was conveyed to her in October, 1870. If the pur- 
chase money was paid by her husband, the property would be 
liable to his creditors. But the title could only be severed 
from her by a proceeding in equity. 
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3rd. A husband holds his legal title in his wife’s fee sim- 
ple lands during coverture at least, and during his own life 
time by way of courtesy, if 4 child of such marriage be born 
alive. But under our statute, such interest in the husband 
is not liable to execution sale during coverture for his own 
debts. (2 W.S., 935, § 14.) And he himself can make no 
conveyance of the same. (Wannall vs. Kem, 51 Mo., 150.) 
The sheriff’s sale, and deed to the defendant, under this view 
conveyed no interest held by the husband in this Jand by vir- 
tue of his marital rights. 

On the case as presented here, the judgment is for the right 


party. 
Judgment affirmed. Judges Vories and Sherwood concur ; 
Judges Napton and Wagner absent. 


> 


German Savines Bang, Respondent, vs. Pattie 
Joseru Marks, Appellants. 

1, Notes, suit upon—Loss pending action—Subsequent proceedings.—Where in 
suit before a justice upon a note, the instrument was filed, but lost before the 
trial, plaintiff is not compelled after the loss to proceed as indicated by the 
statute where suit is brought upon a lost note. (Wag. Stat., 813, 814, 32 9, 
10.) 

2. Practice, civil—Evidence— Close of testimony—Subsequent proof.—In suit by 
a bank, where through inadvertence proof of its incorporation was omitted, 
the court might in its discretion permit the proof to be made, although the 
plaintiff had announced the case as closed. 


Appeal from Buchanan Court of Common Pleas. 
Chandler & Sherman, for Appellants. 


I. The plaintiff onght not to have been permitted to main- 
tain his suit upon a mere copy of a note, not accompanied by 
any affidavit of the loss or destruction of the original, or by 
even any statement accounting for the absence of the origin- 
al. (Hook vs. Murdock, 38 Mo., 224; W. S., 813, 814, §§ 9, 
10.) 
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II. The court erred in permitting plaintiff to introduce far- 
ther evidence in the case, several days after the cause had been 
submitted to the court with instructions, and without notice 
to defendants. 


Judson & Barnard, for Respondent. 


I. This suit was properly brought by filing the original note 
with the justice. It was lost by the justice after institution 
of suit, and while a record of his court. Hence, the statute of 
“ suits on lost instruments” does not apply to this. 

Il. The court committed no error in admitting the certifi- 
cate of incorporation, after the case had been formally closed. 
Itis a matter purely within the discretion of the court. (Pearce 
vs. Danforth, 13 Mo., 360; Hood vs. Mathis, 21 Mo., 308; 
Johnson vs. Mason, 27 Mo., 511; Owen vs. O’Reilly, 20 Mo., 
603.) 

Avams, Judge, delivered the opinion of the court. 


‘This was an action commenced before a justice of the peaee 
on a negotiable promissory note. 

The note was filed by the plaintiff with the justice of the 
peace, when the suit was commenced, and the transcript of 
his docket shows this. 

A judgment was rendered by the justice in favor of the 
plaintiff, and the defendants appealed to the Common Pleas, 
when judgment was again rendered against them, from which 
they have appealed to this court. 

The defendants make the point, that as the note was lost, 
the suit could not be maintained, except in the mode designa- 
ted by our statute concerning bringing suits on lost commer- 
cial paper. This objection is not tenable; as the suit was com- 
menced on the note itself, before it was lost, its subsequent loss 
or destruction could not affect the rights of the parties. 

The defendants, Brown and Kerlin, were partners in a 8a- 
loon; Brown executed the note in the name of the firm, for a 
debt of the firm, and including also a debt due from himself, 
to Koch, Chew & Co. The note was purchased by the plain- 
tiff, before maturity in the usual course of business. The 
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name of the defendant Marks appeared as indorser on the 
note. Marks denied that he ever had indorsed the note, and 
the defendant Kerlin denied his responsibility for that part 
of the note including the individual debt of Brown, and 
charged that the plaintiff bought the note with notice of this 
defense. 

The case was submitted to the court sitting as a jury for 
trial, and evidence was given by both parties tending to prove 
the issues on their respective sides. 

At the close of the evidence, instructions were asked, and 
among others, an instruction that the plaintiff could not re- 
cover without proving that it had been incorporated. Before 
passing on the instructions, the court, against the objections 
of the defendants, allowed this proof to be made. This evi- 
dence was certainly admissible, and as it was omitted through 
inadvertence, the court exercised its discretion soundly in suf- 
fering it to be introduced after the parties had announced the 
close of the case. 

The instructions given on both sides seem to have fully pre- 
sented the case. The defendants asked several instructions, 
which were refused, and this refusal is assigned for error. The 
only issues were, whether Marks indorsed the note, and 
whether the plaintiff bought it without any notice of the al- 
leged defense set up by Kerlin. The refused instructions ig- 
nored the question of notice to the bank, and were therefore 
objectionable, as not covering the whole case. . 

The finding was sustained by the evidence, and we see no 
good reason for disturbing this judgment. 

Judgment affirmed. Judges Vories and Sherwood concur ; 
Judges Napton and Wagner absent. 
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Anprew H. Rixeo, Appellant, vs. Exizasera Ricnarpson, ef 

al., Respondents. 

1. Evidence—Admissions of deceased person asto resulting trusts.—Testimony as 
to verbal admissions of persons, since dead, is to be received with great cau- 
tion, and whenever it is attempted to prove resulting trusts by virtue of such 
admissions, the testimony must be clear, strong and unequivocal, and leave no 
room for doubt in the mind of the chancellor, as to the existence of such a 
trust. And the admissions should be supported by other circumstances going 
alsu to show the existence of the trust. 


“lppeal from Ray Court of Common Pleas. 
Bannister & Hughes, and Hall & Oliver, for Appellant. 


Geo. W. Dunn, for Respondents. 
Suxeewoon, Judge, delivered the opinion of the court. 


Andrew H. Ringo brought suit in the Common Pleas court 
of Ray county against the heirs of Mathias Teague and oth- 
ers, claiming in his petition, that in August, 1839, one Mathias 
Teague entered the following described United States Govern- 
ment land, situate in Ray county: The northwest quarter of 
the southwest quarter of section twenty-two, township 52, of 
range 28, with money furnished by one Zacheus Routh for 
that purpose, and with the agreement that said land was to 
belong to Routh; that Teague accordingly made, executed | 
and delivered a deed to Routh, conveying to him the land, 
which deed was lost without having been recorded; that 
Routh took possession of the land at the time of the entry, 
remained in peaceable possession of the same up to the time 
of his death, exercising the usual acts of ownership; that 
Routh died without a will; that plaintiff and his brother 
bought the land at the administration sale, and received a 
deed from the administrator, E. A. Lewis, in 1851 ; that Nel- 
ly Routh, the widow of Zacheus Routh, conveyed to plaintiff 
and hisbrother her dower interest in the land also in the 
year 1851; that plaintiff's brother Samuel, and his wife, in 
1853, conveyed all their interest ‘in said land to plaintiff; 
that one of the defendants, Samuel B. Randolph, in 1869, set 
up a claim to the land as the heir of one Francis M. Randolph, 
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and obtained a decree for title to said land against the heirs 
of Teague, in the year 1870; that plaintiff was not made a 
party to that suit; that Samuel Randolph knew that plaintiff 
was the owner of the Iand, and had been in peaceable posses- 
sion thereof, paying taxes, &c.; that the decree was falsely 
and fraudulently obtained; that in February, 1870, after ob- 
taining this decree, Randolph conveyed to defendant, John 
Bales, who took with full knowledge of plaintiff's title and 
ownership, and has since taken possession of the land, cutting 
timber, &e. 

The petition prays for special relief, such as plaintiff re- 
garded himself entitled to, and also for general relief. 

The answer of defendant admitted that Mathias Teague en- 
tered the land, but denied that Routh furnished the money ; 
but alleged, on the contrary, that F. M. Randolph, the father 
of defendant, Samuel B. Randolph, furnished the purchase 
money, $50 00, to Teague to enter the land for said Randolph, 
but Teague entered it in his own name. Defendants denied 
that Teague ever executed a deed conveying the land to Routh, 
in accordance with any understanding or otherwise ; that the 
deed never had any existence, and therefore could not be lost 
or destroyed ; that F. M. Randolph had possession of the land 
from the time of its entry up to the time of his death, claiming 
itas his own; that Teague recognized Randolph as the owner, 
and “always expressed a willingness ” to convey the land to 
Randolph, “ but never did so.” The residue of the answer 
is tantamount to a general denial of the other allegations of 
the petition. A reply was duly filed. On the trial evidence 
was introduced on the part of the plaintiff, substantially as fol- 
lows: A deed from Mathias Teague, and wife, to Zacheus Routh, 
conveying to him the land in controversy, with covenants of 
warranty, dated, November the 1st, 1841, and duly acknowl- 
edged on said day; recorded April 15th, 1872. (This deed 
was found after suit brought, and placed upon record.) 
A deed from E. A. Lewis, as administrator of the estate of 
Zacheus Routh, dated October 8th, 1851, conveying the land 
aforesaid to Samuel and Andrew H. Ringo, duly acknowledg- 
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ed and recorded. A deed, dated April 3rd, 1851, from Nelly 
Routh, widow of Zacheus Routh, conveying her dower in said 
lands to plaintiff Ringo, and his brother Samuel, duly ac- 
knowledged and recorded. A deed to plaintiff, dated Nov- 
ember 16th, 1853, from Samuel Ringo, (plaintiffs brother) 
and wife, conveying their interest in the land. This deed was 
also duly acknowledged and recorded. Receipts for. taxes 
paid on the land by plaintiff, from 1852 up to 1870. A coun- 
ty plat, showing that land in controversy, N. W. 8. W. Sect. 
22, entered Aug. 9th, 1839, by Mathias Teague, and the forty 
acres adjoining it on the south, were entered by Zacheus Routh, 
November Ist, 1833, as well as the forty acres in section twen- 
ty-one, immediately west of the last named forty, February 
4th, 1834. : 

The deposition of Mary W. Mosher, the daughter of Zach- 
eus Routh, and the grand-daughter of Mathias Teague ; that 
the latter entered the land in dispute with $50.00, borrowed 
from Francis M. Randolph, by Routh; that Randolph 
went off, and returned in very reduced circumstances so 
much so, that witness’ father let him live on the land, and 
furnished him with provisions, as the latter said he had not a 
dollar in the world; that Randolph moved off the same 
Fall, indebted to a Richmond firm $116, which Routh was 
surety for, and had to pay; that she had seen the deed from - 
Teague, her grandfather, to Routh, her father, in her father’s 
possession, and heard him read it; that Teague, his wife, 
and her father, went to Richmond to have the deed fixed ; 
that her father said when he returned, that he had had it 
fixed, and she saw the deed at that time ; that her father said 
it was not necessary to have it recorded; that her father died 
in 1846, and on his death-bed expressed his intention of re- 
turning to Ray county from Platte county, where he then 
lived, and living on land in dispute the rest of his days; that 
witness does not remember the description of the land in that 
deed ; that she saw it in possession of her mother, Nelly 
Routh, shortly after her father’s death, and heard her sister 
read it; that her father had sold out his home place in Ray 
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county on his removal to Platte county, but every Fall he 
went back, as he said, to pay taxes on the land, and that this 
deed was a warranty deed. 

The deposition of John T. Adams, who states he saw 
Routh in 1844 with a deed from Teague, acknowledged by 
the latter before some officer whose name witness has forgot- 
ten; witness picked up the deed and read it, and saw it was 
a deed from Teague to Routh, thongh he does not know 
whether it contained a description of the land in controversy, 
but believes it did; that this deed was shown by Routh ina 
conversation with Jeremiah Routh, his brother, at wit- 
ness’ father’s house, on Crooked River, Ray county, not 
more than a quarter of a mile from the land in controversy, 
and this while Zacheus Routh was on a visit to Ray county ; 
and that witness heard him say, he had come down partly on 
a visit, and partly to pay taxes on the land; that Zacheus 
Routh and his brother were then talking about trading for 
the land. 

Deposition of Rebecca Adams, wife of the last named wit- 
ness, grand-daughter of Zacheus Routh, and daughter of 
John A. Collins, who states, that her father lived on the 
land she understood to be in controversy ; that her grand- 
father came and offered to pay her father $70 for his im- 
provements if he would move off the land, so he could enter 
it, as he lived adjoining and could not do so until her father 
would move; that there were present, when this offer and 
request was made, witness’ great-grandfather, Mathias 
Teague, and his wife, and witness’ father and mother; that 
her father remarked, that he was going to move any way as 
he did not like the place; and her grandfather never paid 
her father anything; that this was about the year 1838 ; that 
the improvements were two log houses and 8 or 10 acres 
cleared, fenced and in cultivation; she understood the deed, 
which she saw, from her great-grandfather Teague to her 
grandfather Routh, to be for the land her father lived on, 
thongh she could not read it; she testified, that after her 
father left the land, F. M. Randolph went on it and lived 


| 888 
| 
| 


AUGUST TERM, 1873. 389 


Ringo v. Richardson, et al. 


there nearly a year and then left it, and witness does not 
think any one has lived on it since; that her grandfather 
Routh or his wife, after they moved to Platte county, came 
back every Fall to pay taxes on the land, and also to visit rela- 
tions; that she heard her grandfather say the reason he did 
not have the deed recorded was, that debts might come 
against him, though witness did not know what debts he re- 
ferred to; but understood it was for debts for which her 
grandfather had become the surety of F. M. Randolph; that 
her great-grandfuther Teague and his wife went to Richmond 
to make the deed, and after it was made she saw it in the 
possession of her grandfather Routh, and in the possession 
of no one else. 

W. D. Rice testified to having made out a pro rata state- 
ment in 1851, showing what was coming to John Bales, de- 
fendant, and Andrew H. Ringo on their claims as creditors — 
against Zacheus Routh’s estate from the sale of Routh’s lands 
at administration sale; that he had made out plaintifi’s tax 
list from 1851 to 1865, and the land in dispute was always on 
the list, and plaintiff had paid taxes on it all the time; and 
‘that Bales, defendant, told witness to tell plaintiff that he 
wanted the matter decided; that if he, defendant, lost the 
land now, he had his recourse now; but if he, defendant, did 
not bring suit now, he might lose the recourse on the party 
he bought of. 

D. D. Bullock testified, that before the decree was obtain- 
ed in the suit of Samuel B. Randolph against Teague’s heirs, 
Bales, defendant, told witness he did not wish plaintiff to 
lose anything; that he was willing to pay plaintiff; and wit- 
ness’ impression is, that Bales said he would pay $300. 

Andrew H. Ringo, plaintiff, testified that the land in con- 
troversy was purchased by his brother Samuel and himself at 
the administration sale of land belonging to Routh’s estate, 
and his recollection was, that defendant Bales was present at 
the sale; that Bales received a portion of the purchase money 
arising from such sale on a claim he held against the estate of 
Routh, and the balance witness entered as a credit on a claim 
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he held on the estate of Routh; that witness paid taxes on 
the land from the time of his purchase till 1871, and claimed 
it as owner “during all these years;” that he knew nothing 
of the suit of Samuel B. Randolph against the heirs of Tea- 
gue until informed of it, and was not made a party to it. 

Edward Collins testified, that when a boy, defendant Bales 
came to his father’s house several times, and wanted to buy 
Nelly Routh’s (witness’ grandmother) dower interest in 
said land. 

Nathaniel Bannister testified, that before suit brought by 
Randolph against Teague’s heirs, Bales, on one occasion, on 
passing close to the land in dispute, spoke about Ringo hav- 
ing bought that land. : 

The defendants on their part introduced evidence in sub- 
stance, as follows: 

The decree in favor of defendant, Samuel B. Randolph, 
against the heirs of Mathias Teague divesting the title of the 
land in controversy out of said heirs and vesting it in plain- 
tiff (this decree which was evidently a mere ex parte affair 
and met with no resistance, or even appearance on the part 
of the heirs, was rendered January 12th, 1870, by the Com- 
mon Pleas Court of Ray county, and plaintiff in this suit 
was not a party thereto.) 

The deed of Samuel B. Randolph and wife to defendant, 
John Bales, dated February 10th, 1870, and purporting to 
convey to said Bales “all their right, title and interest ” in 
the land in dispute without any covenants of warranty, and 
for a consideration mentioned of $300. 

The deposition of Rebecca Adamson, formerly Rebecca 
Routh, daughter of Zacheus Routh, widow of F. M. Ran- 
dolph, and wife of Eliphalet Adamson: she states, that her 
former husband, Randolph, died in April, 1839 ; that her son, 
Samuel B. Randolph, was born April 20th, 1840; that her 
former husband, while they were residing in Ray county, 
Missouri, entered, with his own money, a forty acre tract 
lying north of the farm owned then by her father, and sepa- 
rated from her father’s farm only by Crooked River; that he 
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took the deed, or patent, in the name of Mathias Teague, but 
she subsequently states, that she does not know the year the 
land was entered, nor anything about its entry except by 
hearsay ; has no recollection when her grandfather, Mathias 
Teague died, nor when her father, Zacheus Routh, died ; that 
no taxes on the land were ever paid, nor the field rented or 
leased to any one. 

The deposition of Eliphalet Adamson, husband of the last 
named witness, states, that Zacheus Routh died about the year 
1847 ; that a short time before Routh’s death, and on several 
occasions, he told witness, that F. M. Randolph owned forty 
acres of land lying immediately north of and adjoining his 
farm which he, Routh, had entered of the United States 
government ; and that witness resided in Ray county from 
1833 to the year 1837. 

The testimony of Buchanan, Vanderpool and Owen was to 
the effect only, that the house built by John Collins was not on 
the forty acres in dispute, but a few steps south of the line ; 
and Vanderpool also stated, that the general impression in 
his neighborhood was, that the land belonged to A. H. Ringo. 

Perry Bales testified, that he knew the land in controversy ; 
some of land cleared before Randolph moved on it; that the 
latter, assisted by witness, took in about four more acres of 
ground ; that he heard Zacheus Routh say once, pointing over 
across the creek to the land in controversy, that that was 
Randolph’s land ; and that John Bales, defendant, lived close 
to the land at the time Ringo bought it, and was aware of 
the latter’s purchase shortly after it oceurred. 

Richard 8. Elliott testified, that Zacheus Routh, on several 
occasions, told him, that the land in controversy belonged to 
F. M. Randolph, and that Randolph’s money entered the 
land, or that he furnished the money to enter the land; that 
this was a long time ago and witness’ memory was not dis- 
tinct; that he might be mistaken, but thought he was cor- 
rect; and that one reason of his thinking so was, that he was 
a young man then, and was talking about trading for the 
land; and that Mathias Teague told witness, that Randolph 
furnished the money to enter the land in dispute. 
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The court upon this evidence entered a decree vesting the 
title of the property in controversy, in defendant, John Bales, 
against the plaintiff, and also against the co-defendants of said 
Bales; and after a motion for new trial was overruled, 
plaintiff brings this cause here by appeal. 

Ringo, the plaintiff, not having been made a party to the 
suit of Randolph against the heirs of Teague, the decree in 
that cause, divesting the apparent title out of said heirs and 
vesting it in Randolph, was wholly inoperative so far as 
Ringo was concerned, and this being the case we will con- 
sider the matter involved in this record precisely as if Ran- 
dolph were plaintiff in the present suit, and attempting to 
assert therein a resulting trust in his favor in opposition to 
the claims of Ringo. 

And first we will examine the testimony adduced on the 
part of the defendant. 

The testimony of Rebecca Adamson, that her former hus- 
band, F. M. Randolph, furnished the purchase money and 
entered the land in controversy in the name of Mathias Tea- 
gue, is based, as she herself admits, on the representations of 
others; she does not know in what year either her father, 
Zacheus Routh, or her grandfather, Mathias Teague, died. But 
- she states positively, that no taxes were ever paid on the land, 
nor was the field on+the land ever rented or leased to any- 
body; she does not know when the land was entered; but 
she states, that her former husband, Randolph, died in April, 
1839, a date, which above all others, she might be supposed 
to clearly recollect, while the entry on the county plat shows, 
that the particular forty acres were entered Angust 9th, of 
that year. 

The testimony of Eliphalet Adamson, her husband, is 
stronger, reciting, as it does, the alleged statement of Routh, 
that F. M. Randolph owned the forty acres in dispute; and 
that he, Routh, had entered it of the United States govern- 
ment. 

The statement of Buchanan, Owen and Vanderpool to the 
effect, that the house built by Collins was not on the particu- 
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lar forty acres referred to, but some twenty steps south of the 
line, is a matter of no importance, as Collins’ houses and clear. 
ings were only used as a means of identifying the tract in 
dispute. But the testimony of Vanderpool, that the general 
impression, which prevailed in his neighborhood, that the 
land belonged to the plaintiff, A. H. Ringo, may not be 
altogether valueless as having some tendency taken in con- 
nection with other circumstances to show, that a party desir- 
ing to acquire the title would be readily directed to Ringo, 
the claimant, for information. 

Perry Bales testimony shows, that John Bales clearly had 
sufficient information to put him on inquiry as to Ringo’s 
title, and his statement, that Routh once told him while point 
ing to the land in question, that that was Randolph’s land. 
has some slight tendency to establish the resulting trust as- 
serted by Samuel B. Randolph as between the latter and 
Ringo. 

The statement of the witness, R. S. Elliott, as to what was 
said by Mathias Teague, that Randolph furnished the money 
to enter the land, is entirely consistent with the idea, that the 
money was borrowed of Randolph, and by no means within 
and of itself implies, that there was any resulting trust aris- 
ing therefrom; aifd besides it does not appear at what time 
Teague made these statements, and this is important, as after a 
transfer by him of the legal title he would be powerless to 
impress it by his declarations or admissions. 

The further statement of the witness, that Zacheus Routh 
had, on several occasions, told him, that the property in litiga- 
tion belonged to Randolph, would be entitled to some weight 
as between Randolph and those who claim under Routh. 
But Routh’s alleged statement, that Randolph’s money enter- 
ed the land or that he furnished the money to enter the land, 
can have but the slightest, if indeed any, tendency to estab- 
lish a resulting trust in Randolph’s favor, as even if the mon- 
ey was so furnished, it is not at all inconsistent with the idea 
of a loan. 

It will be seen then, that Randolph’s case rests on the 
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statement of Eliphalet Adamson, Perry Bales and R. S. 
Elliott, as to verbal admissions made many years previously 
by Teague and Ronth, persons long since dead. 

In regard to these verbal admissions the well established 
rule is, that they are to be received with great caution. Mr. 
Greenleaf with respect to these admissions uses this lan- 
guage : 

“The evidence consisting, as it does, in the mere repetition 
of oral statements is subject to much imperfection and mis- 
take; the party himself either being misinformed or not 
having clearly expressed his own meaning or the witness hav- 
ing misunderstood him. It frequently happens also, that the 
witness, by unintentioually altering a few of the expressions 
really used, gives an effect to the statement completely at 
variance with what the party actually did say.” (1 Greenl. 
Ev., §§ 45, 97, 200.) 

But taking it as true, that the statements made by the wit- 
nesses were correct in every particular, they stand alone un- 
supported by a single corroborating circumstance, and furnish 
uo basis whatever to warrant a chancellor in declaring a trust 
in Randolph’s favor as to the land in dispute; and the unsat- 
istactory nature of this testimony is more especially apparent 
when that testimony is considered in cdhhnection with the 
non-assertion and dormancy of the alleged trust, the entire 
failure to pay taxes on, or to exercise acts of ownership over, 
the land for thirty long years, during which period the 
rights of others accrued. And there is not the slightest ex- 
cuse offered to account for this singular neglect, one entirely 
unaccountable except upon the hypothesis that no such trust 
existed. 

In Baker vs. Vining, 30 Maine, 121, the court savs, in 
speaking of these trusts: “And so cantious have courts been 
in reception of such evidence (meaning oral), although the 
proofs have been allowed to be read, yet if there was any 
secret in the cause not understood, the relief sought has been 
denied.” And further, in that case it is said, quoting from 
Chancellor Kent, in Boyd vs. McLean, 1 Johns. Ch., 582, 
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where he says, the cases uniformly show, that the courts have 
been deeply impressed with the danger of this kind of proof, 
as tending to perjury and the insecurity of paper titles, and 
they have required the payment by the cestuz gui trust to 
be clearly proved. Other authorities hold, that the evidence 
in support of the alleged trust is a dangerous species of evi- 
dence, and therefore to avail anything must be clear, strong 
and unequivocal and leave no room for a reasonable doubt in 
the mind of the Chancellor as to the existence of such a 
trust. A mere preponderance of evidenee will not do in 
such eases. As seen above, the evidence falls far short of the 
mark in the present case. It is not by any means clearly 
proven, that Randolph’s money as such entered the land in 
litigation, but it is only to be very remotely inferred from 
what are said to be the declarations of Teague and Routh. In 
Johnson vs. Quarles, 46 Mo., 423, with regard to evidence of 
the declarations of a deceased person respecting the owner- 
ship of the money in cases of alleged resulting trusts, it is 
said : 

“ Evidence of such declarations it is true is admissible, but 
it never amounts to direct proof of the fact claimed: to have 
been admitted by those declarations.” * * * #* 

“If however these declarations were properly sustained by 
other cireumstances—as by evidence that the claimant’s mon- 
ey was placed in the hands of the deceased for investment, 
and the property was treated by the parties as their property, 
or by any other facts pointing to them as the equitable own- 
ers—they would warrant us in sustaining the claim.” 

In the case we are now considering the declarations were 
wholly insufficient and were entirely unsupported by any 
circumstances pointing to F. M. Randolph as the equitable 
owner. On the contrary, the circumstances of this case point 
almost, if not altogether, conclusively the other way. (See 
Snelling vs. Utterback, 1 Bibb, 609; Johnson vs. Quarles, 
46 Mo., 423; Baker vs. Vining, 30 Maine, 121; Malin vs. 
Malin, 1 Wend., 625 ; Enos vs. Hunter, 9 Ill., 211; Boyd vs. 
McLean, 1 Johns. Ch., 582; Faringer vs. Ramsey, 2 Md., 
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865; Jb., 447; Hollida vs. Shoop, 4 Md., 465; Forrester vs. 
Scoville, 51 Mo., 268.) 

But what have we on the part of the plaintiff to meet the 
doubtful, inconclusive testimony offered on the part of Ran- 
dolph 

The very deed whose existence plaintiff desired to have 
established by the decree of the court, an ancient deed over | 
thirty years old, from Mathias Teague to Zacheus Routh, and 
in addition to that the oral and other testimony offered by 
plaintiff, tend much more strongly to establish a resulting 
trust in behalf of Routh, than the testimony of Randolph does 
to establish such a trust in behalf of his father. 

As we have seen, it always requires parol evidence of the 
most definite and positive character to establish a resulting 
trust at all; but a review of the authorities shows, that it 
requires evidence falling but little short of demonstration to 
establish a resulting trust in the face of an absolute deed and 
long continued acts of ownership thereunder. For it must 
be remembered, that the deed in this case is prima facie evi- 
dence of the verity of its contents, and that there is some 
evidence offered by plaintiff tending to show, that Routh 
from the time of his purchase, or at least for a number of 
years prior to his death, paid taxes on the land in dispute, 
and the evidence is positive, that Ringo, from the time of his 
purchase, a period of time from 1851 to 1871, twenty long 
years, paid the taxes. 

To allow Randolph at this late day to defeat this deed and 
overturn this long established legal title, even if his proofs 
were of the most satisfactory and convincing character, would 
be to foster /aches and offer a premium to neglect. 

Under the circumstances of this case Randolph cannot be 
regarded in the light of a purchaser for a valuable considera- 
tion, but only as a mere volunteer ; so that, though no notice 
as to him has been shown, he was entitled to none. He took 
nothing by his decree, and Bales purchasing from him with 
notice took no more by his deed. 

The judgment is reversed, and this court proceeding to do 
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that which the court below should have done upon the evi- 
detice, a decree will be entered here in favor of the plaintiff, 
removing the cloud cast upon his title by the decree in favor 
of Randolph against the heirs of Teague, and forever enjoin- 
ing and restraining such heirs, and all the other parties de- 
fendant to this suit, from ever setting up or claiming any title 
to the premises in dispute; and that the plaintiff recover of 
the defendant, John Bales, the possession of said premises 
and his costs in both courts. 

Judges Napton and Wagner absent; the other Judges 


concur. 


Joun A. Cross, Plaintiff in Error, vs. Srepuen O. Hoxert, 
Defendant in Error. 


agaiust another of two joint owners of personal property, nor will a defendant 
in such action be entitled to recover anything, save his costs. 


Error to Caldwell Court of Common Pleas. 
Dixon, Hoskinson §& McLaughlin, for Plaintiff in Error. 
Dunn and Johnson, for Defendant in Error. 

Suerwoon, Judge, delivered the opinion of the court. 


This was a suit brought before a Justice of the Peace, by 
Cross against Hulett, to recover a cane mill, skimmer and 
pans, valued at $40.00—resulting in a verdict and judgment 
for defendant. On appeal to the Common Pleas Court, the 
plaintiff had a verdict, which was set aside and a new trial 
granted, when the defendant again had a verdict and judg- 
ment in his behalf for the recovery of the property sued for, 
as well as for costs. This record (which has embodied within 
it a large portion of the petty quarrels, animosities and small 
trades of a neighborhood in Caldwell County, having no ne- 
cessary connection with the matter in dispute,) shows that a 
Mrs. Beckett, the plaintiff and the defendant, were the joint 
owners of the above mentioned property, and that plaintiff 


| 

| 
| 


398 ST. JOSEPH. 


Moore v. Wingate. 


claimed in his evidence on the trial, that defendant had sold 
him his interest therein, which transfer was disputed by de- 
fendant. But whether defendant had sold his interest or not, 
in neither event was he entitled to a judgment against the 
plaintiff for the property in suit, as it is not pretended that the 
latter had ever parted with his joint share in the property. 
Replevin, or, its statutory substitute, an action for the posses- 
sion of specific personal property, cannot be maintained by one 
joint owner of personal property against his co-owner, for the 
obvious reason that neither is entitled to the ¢mmediate and 
exclusive possession of such property. (2 Grif. Ev., §§ 563 
646 and 648; Wells vs. Noyes, 12 Pick., 324; 6 Bac. Ab., 
697 ; Jd., 71.) 

For these reasons the judgment for the defendant, as ren- 
dered, was manifestly erroneous, regardless of what instructions 
may have been given or refused. 

Judgment reversed and cause remanded. Judges Wagner 
and Napton absent, the other Judges concur. 


Wier Moorz, Respondent, vs. Wittiam J. Winaate, Ap- 
pellant. 


1. Practice, civil—Instructions in chancery proceedings.—It is not error to refuse 
instructions in equitable proceedings in the nature of a bill in chancery. 

2. Administrator's deed—Clerical errors may be corrected.—An administrator’s 
deed, which contains all the recitals as to notice, appraisement, sale, etc., re- 
quired by the statute; (W. S., 98, 33 35, 37) but sets out certain dates which 
are irreconcilable, may be explained and corrected by the introduction of the 
appraisement, report of sale and other like original papers. Such errors 
are merely clerical ones, which may be corrected by extrinsic evidence. 

8. Administration—Appraisers, oaths of.—An appraisement of property for 
the purpose of administrator’s sale, sworn to by two out of three appraisers, is 
a sufficient compliance with the law. (W.S., 887, 2 6.) 

4. Administrator—Appraisement—Jurat, ete. —An administrator’s sale is not ren- 
dered void by reason of the fact that the person taking the affidavit of the ap 
praisers subscribes himself as administrator. 
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5. Husband and wife—Married women as witnesses— Construction of statute.—Sec 
tion 5 of the statute concerning Witnesses (W.S., 1373) holding married women 
incompetent to testify as to admissions and conversations of their husbands, 
was intended to apply to all cases, whether the husband was a party or not. 

6. Lands and land titles; Condition broken, entry ete.—Where the grantee in a 
conveyance performed no part of the condition or consideration without which 
the deed was not to vest title, no formal entry for condition broken would be 
necessary on the part of a grantor who had remained al] the time on the land. 

9. Conveyances—Condition broken—Entry for transfer—Chancery—Proceed- 
ings in, when proper.—The grantor in a deed made on condition may, after 
entry for condition broken, transfer the estate to a third party ; or he may con- 
vey where the estate was only to vest on the performance of a condition which 
remained unperformed. And the transferee in such case, having a plain remedy 
at law, must resort to ejectment to dispossess the grantee in the original deed, 
and cannot invoke the aid of Chancery, unless where defendant in maintaining 
his claim could be shown to be throwing a cloud on his title. 


Appeal from Linn Circuit Court. 
Mullins & Easley, for Appellant. 


I. The fact that the grantor remained in possession after 
condition broken, is not sufficient. It must be shown that it 
was done with the intention to claim the forfeiture. (Wil- 
liard vs. Henry, 2 N. H., 120.) 

The authorities which hold that a re-entry is not necessary, 
or that remaining in possession is presumedly holding for the 
forfeiture, like 5 Mass., 320, are based upon statutes like G. 
8. Mass., 1860, Ch. 134, § 3. 

II. Respondent has a remedy at law, and equity never 
lends its aid to enforce a forfeiture. (4 Kent’s Com., 130; 2 
Sto. Eq. § 1319; Livingston vs. Tompkins, 4 Johns., Ch. 415; 
Warner vs. Bennett, 31 Conn., 468; Horsburg vs. Baker, 1 
Pet., 232.) 


G. D. Burgess, for Respondent. 


I. Mrs. Grice was not a competent witness. She was a par- 
ty to the deed from Daniel Grice and wife to the appellant, the 
instrument upon which this action is based, and Daniel Grice 
being dead, she was not a competent witness. (W. S., 1372, § 
1; Anderson vs. Hance, 49 Mo., 159.) 

She is clearly declared to be incompetent by our statute. 


(W. S., 1373, § 5.) 
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II. Grice’s remaining on the land under the circumstances 
amounted to an entry. (Lincoln & Kennebeck Bank vs. 
Drummond, 5 Mass., 321; 1 Bouv. Law Dict., 315; 4 Kent’s 
Com., (11 Ed.) 134, 137,139; Stuyvesant vs. Mayor of N. Y., 
11 Paige, 415; Gray vs. Blanchard, 8 Pick., 283; Hubbard 
vs. Hubbard, 97 Mass., 192; Andrews vs. Senter, 32 Maine, 
394; Hamilton vs. Elliott,5 S. & R., 375.) 

III. And if Grice entered for condition broken during his 
life-time, his interest in the land was subject to sale by his ad- 
ministrator to pay debts against the same. 


Vortss, Judge, delivered the opinion of the court. 


On thg 13th day of March, 1863, Daniel Grice, an old and in- 
firm man, with his second wife, Sarah Grice, was residing on, 
and the owner of, a tract of land in Linn County in this State, 
described as the north-east quarter of the north-east quarter ot 
section 26, township 59 of range 22. On that day said Grice 
and wife, by deed of that date, conveyed said land to the defend- 
ant, who was the son of the said Sarah, and the step-son of the 
said Daniel. The deed by which the land was conveyed con- 
tained this condition: “This conveyance is made for the con- 
sideration that the said William J. Wingate maintain his 
mother, the said Sarah Grice, his step-father, the said Daniel 
Grice, during their natural lives, also their two small children, 
John and Daniel, till such time as they may be able to do for 
themselves. Now, if the said W. J. Wingate shall fail to 
perform and fulfill the said consideration on his part, the con- 
veyance to be of no effect; but if said Wingate shall fully 
perform and fulfill the said consideration on his part, then this 
conveyance to be absolute, and the said party of the second 
part shall have an absolute title to the above described land, 
to have and to hold the same with the appurtenances to him- 
self and his heirs and assigns forever.” 

Wingate, shortly after the execution of the deed, moved on 
the land and resided there with Grice and wife for three or 
four weeks and then abandoned the place, moved out of the 
neighborhood in a couple of years, and never returned until 
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several years after the death of Grice, alleging that he would 
not live there with the old people for more than four times 
the value of the land. Grice and his wife continued in pos- 
session of the land until the death of Grice, which took place 
in about three months after the execution of the deed. Mrs. 
Grice remained on the land until the year 1868, when she 
removed to the house of a relative who has taken care of her 
since. 

There is no pretense in the evidence that Wingate ever 
supported Grice and wife or the children. After the death of 
Grice, one C. D. Pratt was appointed administrator of his es- 
tate, and in the year 1868 procured an order to be made by 
the Probate Court of Linn County, ordering said administra- 
tor to sell said land for the purpose of the payment of the 
debts against said estate. By virtue of this order the land 
was sold by the administrator as the property of Grice, de- 
ceased, and the plaintiff became the purchaser at said sale, and 
received the administrator’s deed theerfor. 

The plaintiff, after his purchase of the land from the admin- 
istrator, filed his bill setting forth these facts, and charging. 
that the conditions upon which the deed was made by Grice 
to defendant had been broken, and that Grice made an entry 
on said land for the conditions broken, and that the deed 
thereby became void. The plaintiff therefore prayed, that 
said deed from Grice to defendant .be set aside and held for 
naught, ete. 

The defendant in his answer admits that Grice, on the 13th 
of March, 1863, was the owner of the land, and that he exe- 
- ented the deed with the conditions stated; admits the death 
of Grice, and that Pratt was appointed his administrator ; bat 
denies that the administrator in pursuance of an order of the , 
Probate Court sold the land to plaintiff as is charged, or that 
he sold the same in pursuance of any competent authority ; 
denies that he failed to comply with the conditions imposed 
by the deed, but charges that he at all times complied with 
the same; denies that Grice at any time entered on said land 
for the breach of the condition in said deed, or that any 

26—voL. Litt. 
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entry was ever made by said Grice for condition broken by 
which said conveyance became void, etc. 

A replication was filed, denying the performance by said 
defendant of the conditions contained in the deed. 

At the December Term of the Linn Cireuit Court for the 
year 1869, the cause was tried. The plaintiff offered to read 
in evidence, a deed from Chester D. Pratt, as administrator of 
the estate of Daniel Grice, purporting to convey the land in 
controversy to plaintiff. The defendant objected to the in- 
troduction of this deed in evidence, because it appeared by 
said deed, that the order under which the sale was made, as 
well as said deed, was void, for the reason that it appeared 
from the deed, that the administrator made report of said sale 
to the same term of the court at which the sale was made, 
and for the reason, that it appears that no notice was given of 
the sale as required by law, and that the land was sold at a 
different time from that at which it was advertised to be sold; 
and for the further reason, that the proceedings in the Pro- 
bate Court in reference to the sale of the land ought first to 
be shown before said deed could be read. All of these ob- 
jections were overruled by the court, and the deed read in 
evidence; to which defendant excepted. 

The plaintiff also offered in evidence the report made by 
said administrator of the sale of said land to plaintiff referred 
to in the deed, together with the advertisement and appraise- 
ment filed therewith, and the order of said Probate Court con- 
firming said report. To the reading of this report the de- 
fendant also objected, for the reasons, that said report could 
not be offered to cure any defects apparent on the deed, and 
because the report shows that the lands were never appraised 
’ by three appraisers as required by law, while it appeared by 
the appraisement, that the land was only appraised by two 
appraisers and the appraisement did not appear to have been 
sworn to. 

These objections being overruled by the court, the de- 
fendant again excepted. Several witnesses were then in- 
troduced by plaintiff, tending to prove the facts as stated in 
the first part of the opinion. 
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The defendant on his part introduced, as a witness in the 
cause, Sarah Grice, who testified that she was the widow of 
the said Daniel Grice, deceased. The plaintiff then objected 
to her being further examined as a witness in the cause, for 
the reason that she was a party to the contract out of which 
the action arose, and Daniel Grice, another party to the con- 
tract, being dead, it was not competent for her to testify in 
the cause. This objection was overruled by the court, but 
the court ruled, that said witness was not competent to testify 
to anything that passed between her husband and the defendant 
during her husband’s life-time, or to testify about anything her 
husband may have said. The defendant then offered to prove 
by said witness, that the defendant left the farm under an ar- 
rangement between himself and Daniel Grice, and that said 
Grice did not remain upon and retain possession of the farm 
because of a breach of the condition of the deed, and that he 
never claimed any exclusive title to the land against the de- 
fendant after the making of the deed. The court excluded 
the evidence, and the defendant again excepted. 

The defendant offered no other evidence, but asked the 
court to make several declarations of law,which were refused 
by the court, and which will not be further noticed, for the 
reason, that it will not be considered any error in the court to 
refuse declarations of law in an equitable proceeding by bill 
in the nature of a bill in chancery. 

The court at the close of the evidence found the issues for 
the plaintiff, and rendered judgment, declaring said deed from 
Grice to the defendant of no effect and void, and vesting the 
title to the land in controversy in the plaintiff. 

The defendant in due time filed his motions for a new trial 
and in arrest of judgment, assigning as grounds therefor the 
opinion of the court excepted to as well as the objection, that 
the petition did not state facts sufficient to constitute a cause 
of action. These motions being severally overruled, the de- 
fendant again excepted and appealed to this court. 

The first question to be considered in this case is, as to the 
propriety of the action of the court trying the cause in ad- 
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mitting in evidence the deed of the administrator of Grice to 
plaintiff for the land in controversy. 

It is objected to by the defendant, because it appears by the 
deed that the report of the sale was made at the same term of the 
court at which the sale was made, and also, that no notice had 
been given of the time and place of the sale,which it is stated 
appears by the deed itself. 

The statute requires, that a deed made by an administrator 
for land sold under an order of a Probate Court shall refer 
“in apt and appropriate terms to the order of sale, and the 
court by which it was made, the certificate of appraisement, 
the advertisement, the time and place of sale, the report of the 
proceedings and order of approval thereof by the court, and 
the consideration and conveying to the purchaser all the right, 
title and interest, which the deceased had in the land.” 

The statute further provides, that the deed so made shall be 
evidence of the facts therein stated. (W.S., 98, §§ 35, 37.) 
The deed under consideration referred to the order of sale as 
having been made by the Probate Court of Linn County on 
the 12th day of January, 1869, and alleged, that previous to 
the day of sale the administrator gave notice that the property 
would be sold on the 8th day of March, 1869, while said Pro- 
bate Court was in session; that the notice was given twenty 
days before the day of sale. The deed also recited, that pre- 
vious to such day of sale the administrator had had the real 
estate appraised in due form by three disinterested house- 
holders of the county (setting out their names), and that said 
appraisers on the 8th day of April, 1869, after making the 
affidavit required by law, appraised the land named and made 
their certiticate thereof. 

The deed then further recites, that by virtue of said order 
of sale, notice and appraisement, said administrator did on 
the 8th day of April, 1869, between the hours, ete., while the 
said Probate Court was’ in session, expose the property to 
sale, ete. The deed then further recites, that at the term of 
the said Probate Court following said sale, it being the April 
Term 1869 of said court, and on the 15th day of April, 1869, 
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said administrator made to said court a report verified by his 
affidavit as the law directs, accompanied by the certificate of 
appraisement, and a copy of the advertisement and the pro- 
ceedings touching said sale and of the property sold, and to 
whom sold; which report was thereupon approved by said 
court by its proper order entered of record. The deed also 
recites the consideration, and proceeds to convey the property 
ete. 

It will be seen from the above recitals, that everything re- 
quired by the statute is recited, but that the dates for the do- 
ing of the acts are so stated as to render them inconsistent. 
It is recited, that the land was advertised for sale on the 8th . 
day of March, 1869, and that previous to the day of sale, on the 
8th day of April, 1869, the land was appraised. The deed also 
recites, that the sale was made on the 8th day of April while 
the Probate Court was in session, and then it is stated, that 
the report of the sale was made to the next succeeding term 
on the 15th day of April, 1869. In order to explain these in- 
consistencies, it was insisted by the plaintiff, that in drawing 
the deed the recitals of the time of the sale, and of the date 
of appraisement,were mistakenly stated in the deed to have 
been the 8th day of April, when in truth each of these things 
actually took place on the 8th day of March, and that the in- 
sertion of the 8th day of April was a mere clerical error, and 
the defendant produced and offered in evidence the original 
report and appraisement, and notice returned to the court by 
which it appears, that the sale of the land was made on the 
8th day of March, 1869, and the appraisement thereof made 
on the 1st day of March, 1869, and that the report of the sale 
by the administrator was approved by the court on the 15th 
day of April 1869. 

It is insisted by the defendant, that this report and accom- 
panying papers were improperly admitted in evidence, as they 
were incompetent to prove a <lerical error in the deed, or to 
cure any of its defects, and the admission of this evidence is 
relied on as a ground for the reversal of the judgment. 

The deed makes all of the recitals required by the statute, 
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or in other words it refers to the order of the court and all 

of the other matters required by the statute to be referred to. 

It is stated, that the notice was given that the sale would take 

place on the 8th day of March, and that previously to the 

day of the sale, the property was appraised by three disinter- 

ested householders. This was all that was necessary, but the 

deed proceeds to falsely recite the fact that the appraisement 

was made on the 8th day of April, and the same may be said in 

reference to thestatement of the time at which sale took place ; 

the deed states that the sale was made by virtue of the order 

and advertisement, and then falsely states, that the sale took 

place on the eighth day of April, and the report of the sale 
made at the next term of the court, which was on the 15th 

day of April; so that when we take into consideration the re- 

port and accompanying papers, it clearly appears that the state- 
ment, that the appraisement was made, and that the sale took 
place, on the 8th day of April, was merely a clerical error 
made in drawing the deed, which could be properly corrected 
by the original papers in the case, when properly admitted 

for that purpose. It appears, that the report of the sale was 
properly made and approved by the court having jurisdiction 
of the matter, and that the sale was, in fact, properly made.” 
These irregularities in the execution of the deed were there- 
fore properly explained and corrected by the other evidence 
in the canse, and will be disregarded. (Stewart vs. Sever- 

ance, 43 Mo., 322; Lessee of Glover’s heirs vs. Ruffin, 6 Ohio, 

255.) 

This is not like the case of Strouse vs. Drennan, 41 Mo., 
289. In that case no report of the sale had ever been made, 
none was stated to have been made in the deed, and none in 
fact was ever made at the next term of the court, as the law 
directs; but the report was made and confirmed on the day 
of the sale, and it was held in that case, that the court had no 
authority to act upon the report at that time; and no ap- 
praisement of the property, in that case, had ever in fact been 
made. It was for these defects and omissions, that the sale 
was in that case held to be void. Here the proper steps had 
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been taken, and the question is, as to whether the real facts 
can be shown to prove a clerical error in the deed. 

But it is further contended by the defendant, that it is 
shown by the report and appraisement read in evidence in 
this case by the plaintiff, that no proper appraisement was 
made ; that the appraisement was only signed by two ap- 
praisers, and that the oath taken by them was not properly 
certified by the officer before whom the affidavit was made ; 
that there is no name of any officer signed to the jurat to 
the affidavit. It is provided by our statute concerning the 
coustruction of statutes, (2 W. S., 887, § 6,) that “words im- 
porting joint authority to three or more persons shall be con- 
strued as authority to a majority of such persons unless other- 
wise declared in the law giving such authority.” It would 
seem in this case, that the appraisement was made by two 
of the appraisers ; it is a compliance with the law, and is there- 
fore good, and that this objection raised to the appraisement 
cannot avail. 

To the objection, that it did not appear that the appraisers 
were sworn by any party authorized to administer an oath, 
and that there was no name of an officer subscribed to the 
jurat to the affidavit of the appraisers, it may be said, that 
the statute dues not require the administrator to file with his 
report the aftidavit of the appraisers. It is only required that 
he shall file the certificate of appraisement. This he did in 
this case, and states in his report, that the appraisers were 
sworn as the law directs, and the same recital was made in 
the deed made by the administrator. The court having jur- 
isdiction approved of the report of the sale, and we are not 
authorized to say, that they did so on insufficient evidence. 
It is rather to be presumed, that it was,made to appear to the 
court, that the appraisers had been duly sworn, and by the ex- 
amination of the record it will be found that the affidavit did 
accompany the report, which was subscribed by two of the ap- 
praisers, and at the bottom, immediately under their names, 
is the following: 
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“Subscribed and sworn to before me, on the 8th day of 
March, 1869. 

C. D. Prarr, Administrator of said estate.” 

The only objection that can be made to the affidavit on the 
tuce of the papers is, that Pratt subscribed the jurat to the 
affidavit, as administrator, in place of some official capacity 
which would authorize him to administer oaths. This matter 
was before the court at the time the report was approved, 
and the court approved the report, and we will not say that 
it did wrong. If sales are to be set aside and held void for 
these small irregularities, if they be irregularities, then there 
will be no safety in purchasing at such sales, and the result 
will be, that all property sold at such sales, will go into the 
hands of sharpers at a sacrifice. (McVey vs. McVey, 51 
Mo., 406.) 

The next ground insisted on by the defendant for the rever- 
sal of the judgment in this case is, that the court trying the 
cause improperly excluded the evidence of Sarah Grice, who 
was offered by the plaintiff asa witnessinthecause. Sarah 
Grice was the wife of Daniel Grice, who, together with said 
Sarah, conveyed the land in controversy to the defendant. 
The plaintiff objected to her as a witness in the cause, on the 
ground that she was incompetent. The court overruled this 
objection, but at the same time ruled, that she could not tes- 
tify to anything that passed between her husband and the de- 
fendant during the lifetime of the husband, or testify as to 
anything that her husband said. The defendant then offered to 
prove by said witness, “that he left the farm under an ar- 
rangement between himself and Grice, and that said Grice 
did not remain upon and retain possession of the farm be- 
cause of a breach of any of the conditions of the deed, and 
that Grice never claimed any exclusive title to the property 
against the defendant at any time after making said deed.” 
This evidence was excluded by the court, which is the ground 
of the objection made by the defendant. 

The first section of our statute concerning witnesses removes 
all objections to the qualification of a witness to testify in 
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a cause on the ground of interest in the event of the cause, 
whether as party or otherwise, except in some particular cases 
named in the statute. 

The fifth section removes the disqualification of married 
women in certain enumerated cases where the action is prose- 
cuted in the name of, or against, her husband, whether she be 
joined as a party or not, with this provision at the end of the 
section, “ provided that nothing in this section shall be so con- 
strued as to authorize or permit any married woman while 
the relation exists, or subsequently, to testify to any admissions 
or conversations of her husband, whether made to herself or 
third persons.” (W. 8., 1373, §§ 1, 5.) This provision of the 
statute was intended to apply to all cases, whether the hus- 
band was a party to the action or not; and as well where the 
marriage relation continued to exist between the parties, as 
where it had been severed either by death or otherwise. 

It was intended to leave the disabilities of a married woman, 
in reference to these matters, just as they were at common 
law. 

At common law, being a party to an action, or interested 
in the event, disqualifies a person as a witness. This disqualifi- 
cation is removed by the first section of our statute. 

At common law, husband and wife were disqualified 
to be witnesses for or against each other, or to testify to facts 
learned from each other while that confidential relation ex- 
isted. 

The fifth section of our statute has removed this disability 
so far as to qualify the wife to testify in certain enumerated 
cases, and to certain facts where her husband is a party; but 
has expressly continued the disability of the wife to testify to 
any admissions or conversations of her husband, whether to 
herself or to third persons. 

The evidence excluded by the court was thereby rendered 
inadmissible. The witness could not testify to the facts pro- 
posed to be proved, without stating what her husband had 
said. She could not state what agreement was made by her 
husband with defendant without stating what he had said, 
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and how could she tell whether he claimed the land, unless 
she learned it from him. The evidence attempted to be elicited 
by the defendant having been stated in a negative form, can 
make no difference. _No intelligent answer could be made by 
her unless she stated facts learned from her husband. This 
kind of evidence by a wife is excluded on the ground of pub- 
lie policy, and is necessary to preserve the harmony of the 
marriage relation. (1 Greenl. Ev., §§ 254, 336, 337, 338; 
Babcock vs. Booth, 2 Hill, 181; Gee vs. Lewis, 20 Ind., 149 ; 
Coffin vs. Jones, 13 Pick., 441.) 

The deed from Grice to the defendant, as set forth in the 
petition and admitted in the answer, was clearly a conveyance 
upon condition, and whether it was a prior or subsequent con- 
dition can make no difference in this case. The language 
used in the deed is, “ This conveyance is made for the follow- 
ing consideration, that the said William J. Wingate maintain 
his mother, the said Sarah Grice, his step-father, the said Dan. 
iel Grice, &. * * * Now if the said William J. Win. 
gate shall fail to perform and fulfill the said considera. 
tion on his part, this conveyance to be of no effect; but if 
said Wingate shall fully perform and fulfill the said considera- 
tion on his part, then this conveyance to be absolute, and said 
party of the second part shall have an absolute title to the 
above described land, to have and holdthe same, &e.” It 
would seem from this language, that it was intended by the 
parties, that the title should not vest, until the condition was 
performed, and in construing the deed the court will, if pos- 
sible, construe it in conformity with the intention of the par- 
ties; but as before stated, for the purposes of this case it can 
make no difference, for the plaintiff charges that an entry was 
made for condition broken, and the proof shows, that the gran- 
tor in the deed was in the possession of the land at the time 
of its execution, and that after the defendant had removed 
from the land, Grice remained in possession until his death, 
and there is no pretense in the evidence, that the defendant 
ever performed, or offered to perform, any part of the condi- 
tion or consideration upon which the conveyance was made. 
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In such case, no formal entry for condition broken was neces- 
sary, the fee remained in the grantor without any formal en- 
try. This has been well settled by a number of adjudged cases. 
(Kennebeck Bank vs. Drummond, 5 Mass., 320 ; 2 Washb.Real 
Prop., 13, § 16.) It is however contended, that the right of 
the grantor to hold the land for condition broken is not as- 
signable, and that even if Grice had a right to enter and hold 
the land for condition broken, his right not being assignable 
the plaintiff by his purchase at the administrator’s sale ac- 
quired no right to the land, and several authorites are referred 
to by the defendant to sustain the position taken. In the case 
of Nicoll vs. The N. Y. & Erie R. R. Co., (12 Barb., 460,) it 
was held, that where land was conveyed with a condition sub- 
sequent, one claiming title by a conveyance from the grantor 
before a breach of condition, has no title, and cannot recover 
or forfeit the estate for a condition broken subsequent to his 
purchase. The case of Warner vs. Bennett, 31 Conn., 468, is 
to the same effect. We find no case where it is held, that the 
grantor cannot transfer the estate after an entry for condition 
broken, or in a case where the estate is only to vest after the 
condition is performed, and the condition has not been per- 
formed. But the plaintiff in this case labors under this diffi- 
culty. If it should be conceded that Grice in his lifetime, 
entered for condition broken, or that the condition was a prior 
condition which was never performed, and that therefore, the 
title to the land never vested in the defendant, and that the 
administrator’s deed was sufficient to vest all of the title of 
Grice at the time of his death in the plaintiff, then he would 
have a plain remedy at law, an action of ejectment would be 
the plaintiff's proper remedy to recover the possession of the 
land. He could have no possible business in a court of chan- 
cery, unless where it was shown that defendant was using the 
deed to his prejudice, claiming title to the land so as to create 
a cloud on plaintiff's title. It would even then be doubtful 
whether a court of chancery would give him any relief, but 
if he could show that he was being injured in his estate by 
the conduet of the defendant in asserting or claiming title un- 
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der the deed, a court would in a proper case remove the cloud 
from his title. But he makes no such showing here. There 
is no charge in the petition, that the defendant even claims 
to hold the land by virtue of the deed, or that he is otherwise 
using the same to the detriment of the plaintiff. 

There is nothing in fact, to show that his remedy at law is 
not clear and complete by an action of ejectment. (Warner 
vs. Bennett, 31 Conn., 468; Jackson vs. Topping, 1 Wend., 
389 ; Kennebeck Bank vs. Drummond, 5 Mass., 320 ; Gray vs. 
Blanchard, 8 Pick., 283 ; McKissick vs. Pickle, 16 Penn. St., 
140; Jackson vs. Allen, 3 Cow., 220.) 

It cannot be seen from any allegation i in the petition, wheth- 
er the plaintiff or the, defendant, now has possession of 
the 1and, or how the plaintiff is being injured by the defend- 
ant. Ifa proper case were made by the petition, a court 
would be justified in giving the proper relief and removing 
the cloud, if any, from the plaintiff's title, but from all that 
appears, his remedy is complete at law. 

Judges Napton and Wagner being absent, the other Judg- 
es concurring, the judgment is reversed, and the cause re- 


manded. 


Samuet J. Lesem, ef al., Respondents, vs. James A. Neat, 
Appellant. 
1. Attachment— Release of property—Judgment in attachment—Limitations, ete.—— 


The cause of action against a sheriff, for losses sustained by his unauthorized 
release of attached property pending the trial of the attachment proceedings, 
does not accrue from the date of the release but from that of the judgment in 
the attachment suit. The three years limitation commences running in his 


favor from that time. 
Appeal from Linn Circuit Court. 
A. W. Mullins, for Appellant, 


I. Plaintiffs’ right of action, if any they had, was barred 
by the statute of limitations. (W.S., 918, § 11; Mitchell 
vs. Falbright, 32 Mo., 551.) 
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Burgess & Mansur, for Respondents. 


I. The statute did not begin to run until the appellant 
made return on the writ of attachment, showing what he did 
with the attached goods, which was not until the 10th day of 
December, 1870. Simply depositing the writ in the clerk’s 
oftice, without showing what had been done with it, was no re- 
turn at all. (Kirk vs. Sportsman, 48 Mo., 383; State vs. 
Minor, 44 Mo., 373; State vs. Gutzweiler, 49 Mo., 17 ; Nelson 
vs. Brown, 23 Mo., 13.) 

II. Respondents were not affected by facts attending the 
attachment which did not appear in the return. (2 Hill. 
Torts, 222,§ 4; Franklin Bank vs. Small, 26 Me., 136.) And 
the return in this case did not show, that the dry goods had 
ever been attached or released, until it was amended by the 
appellant on the 10th day of December, 1870. The statute 
of limitations did not begin to run in his favor until that 
time. (2 W.S., 918, § 11; Foley vs. Jones, 52 Mo., 64; 
Miller vs. Woodward, 8 Mo., 169.) 


Vortes, Judge, delivered the opinion of the court. - 


The petition of plaintiffs in this cause alleges, that 
on the 4th day of August, 1866, S. H. Herryford and 
Bond R. Lowry were indebted to plaintiffs in the sum of 
$335.25 ; that on said day plaintiffs commenced suit, by way 
of attachment, against said Herryford and Lowry, in the 
Linn Cireuit Court; that an attachment was duly issued in 
said cause against the property of the said Herryford and 
Lowry, which said writ of attachment was on said day deliv- 
ered to the defendant Neal, who was at the time the sheriff 
of said county, to be by him executed according to law; that 
the defendant as such sheriff, on the 6th day of August, 
1866, seized and attached, as the property of the said Herry- 
ford and Lowry, a stock of dry goods and groceries, which 
are charged to have been the property of said Herryford and 
Lowry and of the value of one thousand dollars and about 
all of the property of said Herryford and Lowry subject to 
said attachment; and that they are now hopelesslyinsolvent; 
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that the attachment was sustained in-the cause by the Linn 
Cirenit Court, and judgment rendered in said court in favor 
of plaintiffs for said debt and interest amounting to $382.25, 
which judgment was rendered on the 16th day of November, 
1867; that no part of said judgment has been or could be 
collected ; that after the seizure of said property by said de- 
fendant by virtue of said attachment, on the 7th day of Au- 
gust, 1866, the defendant, without the knowledge or consent 
of plaintiffs, released from said attachment and levy aforesaid, 
all of said goods and turned them over to said Herryford and 
Lowry. For the releasing of the property the plaintiffs 
brought this suit, setting up the foregoing facts, and charged, 
that by said unlawful act of defendant they have lost their 
debt, and been damaged in the sum of five hundred dollars. 
The defendant by his answer only sets up the statute of limi- 
tations: “ That the cause of action mentioned in plaintiffs’ 
petition did not accrue within three years next before the 
commencement of this suit.” 

This answer was denied by the replication filed by the 
plaintiffs. 

The cause was tried by the court. 

It appears from the evidence preserved in the bill of ex- 
ceptions, that the attachment was levied by the defendant, as 
sheriff, on the 6th day of August, 1866, on all of the title and 
interest of the said Herryford and Lowry in and to a saloon, 
which consisted of liquors and bar fixtures and other property 
in said saloon, and a stock of dry goods consisting of dry goods 
and groceries; that defendant never took further control of 
the dry goods store than to take the key and lock the store 
up for one or two days, when the goods being claimed by 
others, and the defendant, believing that he had enough goods 
or other property to satisfy said attachment, gave up the 
goods in the dry goods store except eleven pairs of boots 
which the defendant retained and applied on the attachment. 
The defendant in indorsing the levy and return on the at- 
tachment made no mention of these dry goods or the dry 
goods store, except the eleven pairs of boots which he had re- 
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tained, but by his return only showed the seizure of the 
saloon and goods therein and the eleven pairs of boots. 

It is shown by the record, that after this return was made 
by the sheriff, on the 10th day of December, 1870, at the 
suggestion of the attorney of the plaintiffs in the cause, the 
said sheriff was permitted to amend his return on the attach- 
ment, and did so amend it as to make it show the levy upor 
the stock of dry goods aforesaid, and the following entry was 
also inserted at the foot of the return: “The dry goods were 
afterwards released because of there being a sufficient amount 
of other property levied upon to pay the debt and costs.” It 
was also shown, that these dry goods released were worth 
from one thousand to twelve hundred dollars. It is further 
shown by the record read in evidence in the case of plaintiffs 
against Herryford and Lowry, that after the sheriff had re- 
leased the dry goods from the levy of the attachment on the 
11th day of October, 1866, one Robert Holly filed an inter- 
plea in the cause, claiming the saloon property levied on as 
his property ; and that a trial was had thereon, in which the 
interpleader recovered the property to the value of four 
hundred and thirty-three dollars,and judgment was rendered 
against the interpleader as to the balance of the property 
levied on, and, that after the plaintiffs had recovered their 
judgment, no money could be made on it. . 

There is nothing in the evidence to show what, if any- 
thing, was left after the recovery by the interpleader of the 
property to the value of $433. 

At the close of the evidence the court, at the instance of 
the plaintiffs, declared the law to be as follows: 

“That it stands admitted by the pleadings, that on the 4th 
day of August, 1866, plaintiffs were partners; at which time 
S. H. Herryford and Bond R. Lowry were indebted to them by 
their promissory note of date, June 15th, 1866, in the sum of 
three hundred and thirty-five and 25-100 dollars; that on the 
4th day of August, 1866, they commenced suit by attach- 
ment in this court against said Herryford and Lowry on said 
note, and caused a writ of attachment to issue thereon and 
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directed and delivered to the defendant, who was, at the time 
of serving the writ, the sheriff of said Linn county, and who, 
by virtue of said writ, did, on the 6th day of August, 1866, 
seize and levy upon one stock of dry goods and groceries of 
which said Herryford and Lowry were then the owners, and 
which he afterwards released without the knowledge or con- 
sent of plaintiffs and by reason of which they have been 
injured.” 

“That according to the evidence in this case, plaintiffs’ cause 
of action was not barred by the statute of limitations at the 
time of the commencement of this action. 

“If the court finds for the plaintiffs, it will assess their dam- 
ages at any sum which it may believe from the evidence 
plaintiffs have sustained by reason of the acts of defendant, 
not exceeding the sum of five hundred dollars.” 

These declarations of law were objected to by the defend- 
ant, and his objections being overruled, he excepted. 

The court then refused the following declarations of law 
asked for by the defendant : 

“The plaintiffs’ petition shows, that the defendant’s liability 
was incurred, and the plaintiffs’ cause of action accrued, on the 
— day of August, 1866, at the time when the stock of dry 
goods were released; and that unless the plaintiffs’ action 
was commenced within three years next after that time, the 
plaintiffs cannot recover.” 

“The pleadings and evidence in this cause show, that the 
cause of action set up in the petition did not accrue within 
three years next before the suit was commenced.” 

“Tf the court should find from the evidence, that the plain- 
tiffs are entitled to recover, they cannot in any event recover 
of defendant more than the value of the interest of Herry- 
ford and Lowry in the goods attached with interest thereon ; 
and if the court find from the evidence, that Cantrell and 
Harlow were the owners of the goods seized upon and attach- 
ed by defendant as sheriff at the time thereof, and that said 
Cantrell and Harlow were such owners when said goods were 
released by defendant as such sheriff, then plaintiffs are only 
entitled to recover nominal damages in this case. 
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The defendant excepted to the opinion of the court in re 
tusing these declarations of law. 

The court then rendered a judgment against the defendant 
for $536.57 with costs. 

The defendant then filed his several motions for a new 
trial and in arrest of judgment, assigning as causes therefor 
the opinions of the court excepted to, as well as the other 
usual causes set forth in such motions; which motions being 
overruled, the defendant excepted and appealed to this 
court. 

There are two points raised by the appellant in this court 
upon which he relies as grounds for a reversal of judgment: 

First—That the cause of action was barred by the statute 
of limitations, and that his plea of the statute ought to have 
been sustained by the court ; and 

Second—That the court wrongfully refused to declare the 
law to be, that the plaintiffs, if they recovered, could only re- 
cover the value of the interest, that the defendants in the at- 
tachment had in the goods which had been released; and if 
the property at the time it was released belonged to others 
than the defendants in the attachment, the plaintiffs could 
only recover nominal damages. 

It is not necessary in this case, that we should decide what 
effect would have been given to such a defense, if it had been 
set up in the defendant’s answer and relied on by him in his 
defense, but the defendant relies in his answer on the stat- 
ute of limitations alone and upon that issue only. . Upon the 
record, he has no right to complain that the court refused to 
pass upon the issues not made in the case; all facts set forth 
in the petition, which are material to plaintiffs’ right of ac- 
tion, not denied or controverted by the answer, are to be 
taken as admitted, and in this case the plaintiffs have done 
nothing which would waive their right to rely on the admis- 
sion made by the failure of the defendant to controvert the 
facts stated in the petition. If the defendant wished to rely on 
these facts upon the trial, he should have applied to the court 
for leave to amend his answer, and then his evidence would 
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be properly admissible, and his defense be properly before the 
court. The court committed no error in refusing the decla- 
ration of law applicable to that part of the defense. The im- 
portant and only question for the consideration of this court 
is as to the statute of limitations. At what time did plaintifis’ 
cause of action accrue, is the question for consideration. It 
is contended by the defendant, that the cause of action, if 
any, accrued as soon the goods were released from the levy 
of the attachment, and that the three years limitation com- 
mences to run at that time; while it is contended by the plain- 
tiffs, that the statute could not commence running until after 
the return made on the attachment by the sheriff was amend- 
ed, so as to show the levy upon and release of the dry goods, 
which release is the foundation of this action. It is difficult 
to tell in actions like this, at what time the right of action 
accrues. It will be remembered that this is an action in the 
nature of an action on the case for the wrongful act of the 
defendant in the discharge of his duty as sheriff. In such a 
case, usually, the right of action would accrue at the time of 
the commission of the wrongful act out of which the injury 
accrued ; but this is not universally the rule. There may be 
wrongs committed for which no right of action accrues at the 
time of the commission of the wrong. In the case of Harry- 
man vs. Wilkins, 20 Maine, 93, the action was brought 
against the sheriff for taking an insuflicient replevin bond in 
an action of replevin. The defendant, who was sued in re- 
plevin, succeeded in defeating the plaintiffs action, and be- 
came entitled to a return of the property replevied ; the pro- 
perty was not returned by the plaintiff, and the sureties on 
the bond were insolvent ; and the sheriff was sued by the de- 
fendant in the replevin writ for taking insufficient security on 
the bond, whereby he claimed to have been damaged. To this 
suit the statute of limitations was pleaded by the sheriff. It 
was contended, that if the sheriff took the property without 
a sufficient bond, the act was a wrongful one; and that the 
right of action accrued as soon as the wrongful act was com- 
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The learned judge in delivering the opinion of the court 
in that case, used this language : 

“The defendant’s counsel contended, that the action was 
barred by the statute which provides, that all actions against 
sheriffs for the misconduct or negligence of their deputies 
shall be commenced and sued within four years next after the 
cause of action. An action upon the case to recover dama- 
ges for such misconduct or neglect cannot be maintained 
without proof of actual injury. Whether the plaintiff in 
this ease would be injured by the misconduct of the officer 
could not be known, until he had recovered judgment for a 
return of the property, and the defendant in the replevin had 
tuiled to restore it.” 

In that case the wrongful act of the sheriff's deputy was in 
taking the property without the security required by law, or 
for accepting insufficient security; yet no right of action 
accrued to the defendant until he became entitled to a return 
of the property. And to the same effect is the case of Bailey 
vs. Hall, 16 Maine, 408, and various other cases to which we 
might refer. The precise question arising in this case has 
never been passed on by this court; but questions, which are 
deemed to have some analogy to the one in the present case, 
have been considered and adjudicated. In the case of the 
State vs. Minor, 44 Mo., 373, the suit was brought on the 
bond of Minor as sheriff of Davies county. The breach of 
the bond relied on for a recovery was, that Minor had sold _ 
Jands under an order and judgment of the Davies Circuit 
Court, for the purpose of partition among the joint owners ; 
that said lands had been sold on a short credit; that he had 
afterwards collected the purchase money, and had never at 
any time made any return or report to the court, or to the 
plaintiffs, who were the parties entitled to the money. No de- 
mand had been made on Minor for the money until the 
bringing of the suit. The statute of limitations was relied on 
by the defendant, and it was insisted by him that the cause of 
action accrued at the time the collection was made, which 
was more than three years before the bringing of the suit. 
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In that case, after reviewing all of the conflicting authori- 
ties on the subject, it was held, that the statute of limita- 
tions did not begin to run until there had been either a de- 
mand of payment by the parties interested, or until the officer 
had made a proper return or report,to the court ordering the 
sale,of the money received. In the case of State vs. Gutz- 
weiler, 49 Mo., 17, the same point was decided, and in the 
same way in reference to money collected by a sheriff on ex- 
ecution. In both of the cases above referred to, it was the 
duty of the sheriff, when the money was collected, to make 
return thereof to the court, and it was held, that no action 
ueerned to the plaintiff until such return was made, or until 
the money was demanded and a refusal to pay. 

In the case under consideration, at the time the goods were 
released by the defendant from the attachment, no right of 
action could accrue to the plaintiffs to sue therefor, even if 
the release was wrongful. Until they recovered their judg- 
ment in the attachment suit, they had no right to sue; and, 
in fact, a right of action might neverhaveaccrued to them for 
said release. The attachment might be dissolved, or they 
might have failed in their suit, which would have worked a 
dissolution of the attachment. In such event, they could not 
have recovered of the officer, because they would have sus- 
tained no injury; but when they recovered their judgment 
against the defendants in the attachment suit, they at once 
had a right to have the property attached applied in the pay- 
ment thereof, and the property having been released by the 
sheriff, if the release was wrongful, their right to sue the 
sheriff accrued. This recovery having been more than three 
years before the commencement of the suit, the statute was a 
bar to the action. It follows, that the second declaration of 
law asked for by the defendant, which assumed, that the 
right of action accrued at the time the goods were released, 
was properly refused, and that the court improperly declared 
the law to be, “that according to the evidence in the case the 
plaintiffs’ cause of action was not barred by the statute of 
limitations at the time of the commencement of the section.” 
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It is, however, contended by the respondent, that this case 
comes within the rule laid down in the case of Foley vs. 
Jones, 52 Mo.,, 64. The suit was brought in that case against 
a sheriff for falsely returning on a writ of summons, that he 
had served the same on the plaintiff, who was a defendant in 
the suit in which the summons had been issued, by reason of 
which a judgment lad been recovered against him on a de- 
mand against which he had a perfect defense. The petition 
charged, that at the time, that the summons purported to 
have been served, he was out of the country, and that the 
sheriff had fraudulently and falsely made the return showing 
the service, in order to injure and defraud the plaintiff; and 
that he never heard or knew of the action until long after the 
judgment was recovered against him. 

The defendant pleaded, the statute of limitations on the 
ground, that the action had not accrued within three years 
before the commencement of the suit. 

Plaintiff replied, denying, that the right of action had not 
accrued within three years, and charging, that the payment of 
the money by him on the judgment, which he was compelled 
to pay by reason of the false return, was not paid until the 
month of October, 1869; and that he had no notice of the 
institution of said suit till his money deposited in the bank 
was garnished, which was in October, 1869, and within three 
years before the commencement of his action. It was con- 
ceded in that case, that the statute does not protect plaintiffs 
who are ignorant of the facts necessary to enable them to 
bring suits, unless that ignorance is caused by some improper 
conduct on the part of the defendant. That case was thought 
however to come within the provisions of the 24th section of 
the limitation act. (W.S., 920.) By that section it is pro- 
vided, that “if any person, by absconding or concealing him- 
self, or by any other improper act, prevent the commence- 
ment of an action, such action may be commenced within the 
time herein limited, after the commencement of such action 
shall have ceased to be so prevented.” It was held in that 
case, that the return by the sheriff being wilfully false, and 
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the matter being concealed from the plaintiff—his having no 
notice at all of any action or proceeding against him—the 
statute would not run against him until he had some notice 
of the action. 

The learned judge, delivering the opinion of the court, uses 
this language : 

“The making of a false return is unquestionably an im- 
proper act, but that of itself would not prevent the com- 
mencement of an action; but coupled with other acts, it 
might produce that result, and preclude the officer making it 
from the protection of the statute. As a general proposition, 
and as to parties to the suit, the statute would commence run- 
ning from the time of making the return; because, then the 
parties are in court and would be bound to take notice of it.” 

In the case under consideration, the plaintiffs were parties 
to the attachment suit, and there is no evidence to show that 
the defendant acted in bad faith in releasing the property at- 
tached. The return made by him—and which was produced 
in evidence—shows, that it was released becanse he had 
enough other property attached to satisfy the attachment, and 
the other facts in evidence show, that he had good reason 
to believe that such was the fact; but the property was after- 
wards frittered away in a litigation with an interpleader. The 
mere fact, that the defendant left the property released out of 
his return, is not sufficient to prevent the running of tlie 
statute, at least when there was no bad faith shown. 

We are therefore of the opinion, that as more than three 
years had elapsed after the rendition of the judgment and 
before the commencement of the suit, the statute of limita- 
tions was a good defense to the action, and it ought to have 
been so declared by the Circuit Court. 

Judges Wagner and Napton did not sit; the other Judges 
concurring, the judgment is reversed and the cause remanded. 
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Samuet L. Graves, Respondent, vs. Wau. B. Pizrce, Appel- 
lant. 


1. Mechanics’ liens—Accoun.—Slatement of, what insufficient.—A statement, 
merely showing the balance due, is not a sufficient statement of the account 
within the meaning of the mechanic’s lien act (W.S., 909, 3 5,) to create a 


lien. 

2. Mechanics’ liens—Machinery must be in nature of fixtures—Contract must 
be what--Carding machines.--The machinery, upon which a mechanic’s lien can 
attach, under a proper construction of the statute, (W. S., 907, 3 1,) must be 
such us is used in the erection of a building, and which will, when placed in 
the building, erection or improvement, become a fixture and a part of the real- 
ty; or at least such as is necessary in the erection of the improvements, And 
the material must be furnished under a contract either with the owner or the 
contractor for the building. The lien will uot attach on account of a carding 


machine. 
Appeal from Linn Circuit Vourt. 
A. W. Mullins, for Appellant. 


I. The affidavit filed for plaintiff in the office of the clerk 
of the Circuit Court of Linn County, was insufficient to create 
alien on the property. (W.S., 909, § 5; McWilliams vs. 
Allan, 45 Mo., 573.) 

C. D. Pratt, for Respondent. 


I. It is not necessary that the original account of the de- 
mand, or a copy thereof, “(filed for the purpose of securing 
the lien,)” should have been filed with the plaintiffs petition. 
It is sufficient that the petition distinctly alleges “the facts 
necessary for securing the lien.” (2 W.S8., 909, § 8 ; 27 Mo., 


264.) 
II. The taking of the note for the amount of the lien did 


not extinguish the lien; no right was waived. (9 Mo., 58; 30 


Mo., 263.) 

III. It was not necessary to offer a formal surrender ot 
the note; the record shows that it was filed with the papers 
in the case. 

IV. The act providing the lien should be liberally con- 
strued, so as to do substantial justice to all parties. (46 
Mo., 337.) 

Vortrs, Judge, delivered the opinion of the court. 

This action was brought to enforce a mechanic’s lien. — 
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The petition states, that in May, 1868, the defendant be- 
came indebted to the plaintiff in the sum of one thousand 
and twenty-five dollars, fur machinery furnished defendant at 
his request ; that said machinery was used by defendant in the 
erection and furnishing of a certain mill claimed by him, and 
in his possession, in the county of Linn, and State of Mis- 
souri; that the indebtedness was evidenced by the note of de- 
fendant filed with the petition ; that the particulars of the in- 
debtedness would more fully appear by the statement and af- 
fidavit filed by plaintiff in the office of the clerk of Linn 
county, Missouri, as a lien on the property in the petition de- 
scribed; that the indebtedness accrued on the 2nd day of 
May, 1868, and that on the 31st day of October, 1868, and 
within six months from the accruing of the demand, he filed 
in the proper office with the clerk of the Circuit Court of 
said county a true account of said demand, allowing all just 
credits, accompanied with a description of the lot or ground 
upon which said mill was erected, with the name of the owner 
thereof, which was verified as the law directs and which econ- 
stituted alien on said mill and lot to the full amount of plain- 
tiffs demand. (The lot of ground was described by metes and 
bounds.) 

The petition then states, that the whole amount of plain- 
tiffs claim then due was seven hundred and fifty-two and 
62-100 dollars with interest, &c., and prayed judgment for 
said sum, and that the lien be enforced, and the property de- 
scribed sold for the payment thereof. 

The defendant in his answer admits the indebtedness and 
that he had executed his note therefor, which, he charges, was 
accepted in full settlement for said machinery, and charges, 
that he paid on said note, the sum of twenty-five dollars, for 
which no credit had ever been given; denies that plaintiff 
filed in the office of the clerk of the Circuit Court of Linn 
county a true or correct account of his demand, or that all 
just credits were allowed ; but avers that plaintiff had failed 
to credit him with the sum of twenty-five dollars paid there- 
on ; denies that any lien was acquired on defendant’s said mill 
or property mentioned in the petition; denies that the whole 
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amount due plaintiff on the 31st day of October, 1868, was 
$752 62-100, but states that the amount due on said day was 
the sum of $726. 

On the 2nd day of December, 1869, a trial was had before 
the court, no jury being demanded ; when the court rendered 
judgment against the defendant for the amount appearing to | 
be due by said note with interest, after allowing the $25 
claimed to have been paid by the. defendant, and which was 
admitted by the plaintiff, and further ordered, that the mill 
and grounds named in the petition be sold for the payment of 
the judgment, and ,that the mechanic’s lien be foreclosed 
against the same. 

On the trial plaintiff offered to read in evidence, from the 
record of mechanic’s liens kept by the Circuit clerk, a demand 
in favor of the plaintiff and against the defendant, which reads 
as follows: 


Srate or Missourt, 
County of Linn. e 


“ Before me the ok Notary Public, within and for 
said county, this 31st day of October, 1868, came Chester D. 
Pratt, who, being duly sworn according to law says, William 
B. Pierce is indebted to Samuel L. Graves in the sum of seven 
hundred and fifty-two 62-100 dollars, being balance due on 
three sets of wool-carding machines, with cards, clothing and 
one picker, sold by said Graves to said Pierce, on the 2nd day 
of May, A. D. 1868, which debt is evidenced by the proiis- 
sory note of said Pierce made to said Graves at the time afore- 
said. Aftiant further states, that the said machinery is now 
in a building claimed by said Pierce, and situated on a lot of 
ground containing about one acre, and described as follows: 
Being a part of the 8. E. 1-4 of the N. W. 1-4, section 2, 
township 57, range 18, and bounded as follows: Commencing 
on a line five hundred and thirty feet south on the south end 
of the centre of Poplar street, in the town of Bucklin, run- 
ning thence south 125 feet, thence east 318 1-2 feet, thence 
north 125 feet, thence west 318 1-2 feet. 

Signed, C. D. Prarr. 

Sworn to and subscribed, &e.” 
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The defendant objected to the reading of this record in ev- 
idence, because neither the original of said account, or any 
copy thereof, had been filed with plaintiff's petition ; becanse 
the original account is the best evidence of its contents, and 
because the said record of the plaintiff's demand, does not 
show, that the account claimed was due plaintiff after atl] just 
eredits were given the defendant. 

The court overruled said objections, and permitted the evi- 
dence to which the defendant excepted. 

The plaintiff then read in evidence the note named in 
plaintiff's petition, which was in the usual form, dated, May 
2nd, 1868, and due on the first day of August thereafter, and 
payable at the banking house of M. P. Argus & Co., Jack- 
sonville, Ill., with interest at the rate of ten per cent. per an- 
num after date, and with credits thereon for the payment sta- 
ted in the petition. 

This was all of the evidence offered or given on either 
side. 
The defendant, at the close of the evidence, moved the court 
to give several declarations of law, none of which need be no- 
ticed but the first, which is as follows: 

“The record of the demand filed by the plaintiff in the of- 
fice of the clerk of the Circuit Court of Linn county, and-read 
in evidence, is insufficient to create a lien in favor of the 
plaintiff upon the property described in the petition.” 

The court refused this declaration of law, and the defend- 
ant again excepted. 

After judgment had been rendered as before stated, the de- 
fendant filed a motion for a new trial, setting forth as grounds 
of his motion, that the court had admitted improper evidence, 
had refused proper declarations of the law; and because the 
demand, filed by the plaintiff to secure his lien, is insufficient 
for that purpose, for the reason, that it does not contain any 
description of the property sought to be charged. 

This motion was overruled by the court, and the defendant 
again excepted. 

The defendant then filed a motion in arrest of the judg- 
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ment, and set forth as causes therefor substantially the same 
causes relied on in his motion for a new trial. 

The court also overruled this motion, and the defendant 
again excepted and appealed to this court. 

It is insisted by the appellant in this case, that the account 
or affidavit, filed by the plaintiff in the office of the clerk of 
Linn Cireuit Court for the purpose of creating or securing 
lien upon the property described in the plaintiff’s petition and 
which was read in evidence upon the trial, is not sufficient for 
said purpose, and that the court trying the cause therefore 
erred in admitting the same in evidence, and in refusing the 
declaration of law asked for by the defendant, and in render- 
ing judgment enforcing the plaintiff's supposed lien against 
the property described. 

By the first section of the statutes concerning “ Mechanic’s 
Liens,” it is provided, that “ Every mechanic or other person 
who shall do or perform any work or labor upon, or furnish any 
materials, fixtures, engines, boilers or machinery for, any build- 
ing, erection or improvements upon land, or for repairing the 
same, under or by virtue vf any contract with the owner or pro- 
prietor thereof, or hisagent, trustee, contractor or sub-contract- 
or, upon complying with the provisions of this chapter, shall 
have for his work or labor done, or materials, fixtures, engines, 
boiler or machinery furnished, a lien upon such building, erec 
tion or improvements, and upon the land belonging to such own- 
er or proprietor on which the same are situated, to the extent of 
one acre, &e.” (W.S8., 907.) By the 5th section of said act 
it is provided, that “It shall be the duty of every original 
contractor within six months, and every journeyman and day 
laborer within thirty days, and every other person, seeking to 
obtain the benefits of the provisions of this chapter, within 
four months after the indebtedness shall have occurred, to file 
with the clerk of the Cirenit Court of the proper county, a 
just and true account of the demand due him or them, after 
all just credits have been given, which is to be a lien upon 
such building or other improvements, and a true description 
of the property, or so near as to identify the same, upon which 
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the lien is intended to apply, with the name of the owner or 
contractor, or both, if known to the person filing the lien, 
which shall in all cases be verified by the oath of himself, or 
some credible person. for him.” 

The account filed by the plaintiff in this cause, and which 
was read in evidence, only states that the defendant was in- 
debted to the plaintiff in the sum of seven hundred and fifty- 
two 62-100 dollars, being a balance due on three sets of 
wool-carding machines, with card clothing and one picker, 
sold by said Graves to said Pierce on the 2nd day of May, 1868, 
which is evidenced by the promissory note of said Pierce, &c. ; 
that said machinery is now in a building claimed by Pierce, 
and situate on a lot of ground containing about one acre, 
which is described. 

There is nothing here to show how much the carding ma- 
chines were sold for to the defendant, what was to be paid for 
the picker, or what for the card clothing; nor is there any 
mention made of what amount had been paid, so that it could 
be seen how the balance due resulted. A true account of the 
amount due after all just credits have been given certainly re- 
quires something more thana mere statement of the balance 
due. This exact question was raised in the case of McWilliams 
vs. Allan, 45 Mo., 573, and itjwas there held, that an account 
merely stating the balance due was insufficient. 

There is another objection to this aecount, which was not 
stated by tlre defendant when it was offered in evidence; but 
the defendant asked the court, after all of the evidence had 
been heard, to declare the law to be, that the account read in 
evidence is insufficient to create a lien in favor of the plain- 
tiff upon the property deseribed in the petition ; this was re- 
fused by the court. 

The account is for three sets of carding machines, with card- 
clothing and a picker, which, it is stated, was at the time in a 
building claimed by the defendant, situate on the land de- 
scribed in the account. The statute provides, that the ma- 
chinery, for which alien may be created, must be furnished for 
a building or improvement made upon the land. This clear- 
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ly indicates, that the machinery must be such as is used in the 
erection of a building, and which will, when placed in the 
building, erection or improvement on the land, become a fix- 
ture and become a part of the realty, or at least, such as is 
necessary in the erection of the improvement to be made, and 
it has been held, that the material furnished must be furnish- 
ed for the building to be charged,under a contract either with 
the owner or the contractor for the building. (Hanse vs. 
Thompson, 36 Mo., 450; Hanse vs. Carroll, 37 Mo., 578.) In 
the cdse under consideration, the carding machines, the pick- 
er and card clothing, sold by the plaintiff to the defendant, 
are not such machinery as is used in the erection of buildings 
or improvements on land, they form no part of a building or 
erection, and the mere fact, that they were placed in a house 
belonging to defendant, cannot give the plaintiff any right to 
a lien on the house. They are mere chattels or personal pro- 
perty, and may be levied on, and sold under an execution as 


* such. (Cresson vs, Stout, 17 John., 116; Tafte vs. Warnick, 


3 Blackf., 111; Finney vs. Watkins, 13 Mo., 291.) 

Things otherwise personal in order to become a fixture and 
pass with the realty, or to become a part thereof, must be in- 
corporated for some permanent object, or by affixing them 
to the realty, so that they cannot be removed without injury 
to, or dilapidating the realty. (Hunt vs. Mullanphy, 1 Mo., 


508 

[ting machines are not usually affixed to the freehold or 
/ ealty, they are manufactured and sold as an article of mer- 

chandise, and are placed in a building for use, and braced or 


| otherwise stayed, so as to hold them steady for use, and are 
' taken down and removed to another building, when it be- 


comes necessary by a sale or otherwise, without injury to the 
\building in which they were placed. 

I suppose it would hardly be contended that, if a tailor 
‘should build him a new shop, one who should sell him a sew- 
ing machine to use therein, or that the farmer, who erects a 


» barn and purchases a winnowing mill to place therein to clean 
_ his grain, would subject the barn in the one case, or the shop 
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in the other, to a lien for the price of the winnowing mill or 
the sewing machine ; and yet in principle, these cases would 
not be different from the cne under consideration. 

It follows, that the declaration of law asked by defendant 
ought to have been given. The petition in this case, I think, 
was demurrable for the reason, that the action is founded on 
an account, and the items of the account are not stated there- 
in, and no account is filed with the petition. 

The court, by the judgment rendered, states that the action 
is founded on a promissory note. This is clearly wrong, but 
the plaintiff will be entitled to recover the amount of his de- 
mand with interest by delivering up the note. There was 
no demurrer filed, but an answer was filed admitting the in- 
debtedness, which cures the defect in the petition. 

The judgment will be reversed and the cause remanded to 
the Circuit Court of Livingston county, where a proper judg- 
ment can be rendered for the debt, without any special judg- 
ment against the property attempted to be charged with the 
lien. 

Judges Napton and Wagner being absent, the other Judg. 
es concurring, the judgment is reversed and the cause re- 
manded, | 


fo} 


James B. Grirrin, Defendant in Error, vs. Lewis Van 
Mersr, Plaintiff in Error. 


1, Justice courts— Voluntary appearance— Waiver of nolice—The voluntary ap- 
pearance of parties in a justice’s court waives all defects in process, as e. g. 
notice of suit less than fifteen days before trial. 


Error to Harrison Circuit Court. 


T. J. Dent, for Plaintiff in Error, cited: Stone vs. Cor- 
bett, 20 Mo., 350; Williams vs. Bower, 26 Mo., 601. 


John C. Howell, for Defendant in Error. 
I, Whatever may have been the defects in the summons or 
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its service, the appearance of defendant cured such defects, 
(Barnett vs. Lynch, 3 Mo., 369 ; Davis vs. Wood, 7 Mo., 162; 
Bartlett vs. McDaniel, 3 Mo., 55; Schalter vs. Hunt, 1 Mo., 
651; Whiting vs. Budd, 5 Mo., 443; Griffin vs. Samuel, 6 
Mo., 50; McNair vs. Biddle, 8 Mo., 257; Whittlesey’s Mo. 
Prac., 195-6; W.S., (2nd Ed.) 815, § 16 and note.) 


Suerwoon, Judge, delivered the opinion of the court. 


Griffin brought suit against Van Meter before a justice of 
the peace, to recover possession of a certain bay colt, alleged 
in the complaint to be worth $35.00. 

The writ was issued on the 23d, served on the 24th, and 
made returnable on the 30th, of October. The transcript of 
the justice shows, that on the return day the parties appeared 
and “ agreed to go into trial of said right of property.” This 
trial resulted in a judgment for the plaintiff, from which the 
defendant appealed to the Circuit Court, and a like result 
attended the trial there. 

The defendant filed his motion in that court (but whether 
prior or subsequent to the trial last mentioned, does not 
appear) to dismiss the suit on the ground, that as the process 
had not been served on him fifteen days before the day of 
the trial of the cause, the justice had no jurisdiction. 

This motion was overruled and exceptions saved. 

The motion to dismiss the cause was properly overruled. 
The justice had jurisdiction over the subject matter of the 
suit, and the parties voluntarily appeared and went into the 
trial; and this waived any and every defect in the process. 
2 Wagn. Stat., 813, Art. 2, § 4, provides, that “Suits may be 
instituted before a justice either by the voluntary appearance 
of the parties or by process.” It is true that consent of par- 
ties cannot confer jurisdiction—that is, such consent could not 
give a court the right or authority to adjudicate a matter over 
which the law had not given such court control. For 
instance, the agreement of the parties could not confer 
authority on a justice of the peace to try a case involving 
the title to real estate, or to take cognizance of an action for 
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slander. But when a case comes within the scope of the au- 
thority conferred by law upon a justice of the peace, it is 
entirely immaterial, whether the suit be brought by summons 
or by voluntary appearance ; and if the latter, the validity of 
the proceedings would not be affected, because a void process 
had been previously issued in the cause, 

Judgment affirmed. Judges Napton and Wagner absent ; 
the other Judges concur. 


R. H. Cox and Wm. Srinassy, Respondents, vs. Epwarp M. 
Moss, Appellant. 

1. Jury of six men— Waiver—Motion in arrest.—Where a cause is tried by a 

jury of less than twelve men, unless the full panel be expressly waived by en- 


try of record, that fact may be taken advantage of by motion in arrest.’ In 
such case no exceptions to the panel need be saved at the trial. 


“Appeal from Nodaway Circuit Court. 
Dawson and Edwards, for Appellant. 


I. The court erred in overruling the motion in arrest of 
judgment. The Circuit Court being a court of record of gen- 
eral and common law jurisdiction, the parties are entitled to 
a jury of twelve men in all civil cases triable therein by a 
jury ; and no canse can be legally tried by a jury of any less 
number without the consent of the parties thereto, duly en- 
tered of record. (Vaughn vs. Scade, 30 Mo., 600; Brown vs. 
Han. & St. Jo. R. R. Co., 37 Mo., 298; Scott vs. Russell, 39 
Mo., 407.) 

J. V. McMillan and C. A. Anthony, for Respondents. 


In Vaughn vs. Seade, 30 Mo., 600, and in Foster vs. Kirby, 
31 Mo., 496, the defendants at the trial insisted on a jury of 
twelve men, as a constitutional right. It was refused, and 
they duly excepted. 


To say that a man may sit by and take part in a trial with- 
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out making any objection, and still have the right to insist 
that the jury, who tried his case, was not a constitution- 
al jury, is to allow him to take advantage of his own aegli- 
gence. 

No express waiver is required to authorize trial by the 
court. (State vs. Larger, 45 Mo., 510.) And there is an in- 
consistency in saying a jury is presumed to be waived by si- 
lence, when the cases are tried by the court ; and not waived 
by silence, when the issues are tried by a less number than 
twelve jurors. 

Pike §& Pike, for Respondent. 

I. Where a case is submitted to a eourt for trial, the 
waiver of aright to a jury trial is implied. The same rule 
should certainly apply to this case. (Bruner vs. Marcom, 50 
Mo., 405; Leonard vs. Rayan, 20 Wis., 540; 8 Ind., 27.) 

II. Since it does not appear that the appellant objected to 
the jury before trial, the presumption is, that he took part in 
selecting it, and consented to submit his case to a jury of six 
men, and he is therefore estopped from claiming after such 
submission, his constitutional right to a jury of twelve men. 
(1 Wis., 409.) 

III. The cases of Vaughn vs. Scade, 30 Mo., 600, and Brown 
vs. H. & St. Jo. R. R. Co., 37 Mo., 298, cited and relied on by 
the appellant, are entirely overruled by the decision of 
Bruner vs. Marcom, 50 Mo., 406. 

IV. A distinction should be made between the rule in 
criminal cases and that in civil cases. The former is founded. 
on reasons peculiar to such cases, where the right to a trial 
and verdict by a full jury cannot even expressly be waived. 
(41 Mo.,470.) In the latter, a jury trial can be waived by im- 
plication. (50 Mo., 406.) Why cannot a part of the jury be 
similarly waived ¢ 

Surrwoop, Judge, delivered the opinion of the court. 


This suit originated before a justice of the peace, and on ap- 
peal taken to the Cirenit Court, the cause was there tried by a 
jury of six men, resulting in a verdict and judgment for the 

28—vor. Litt. 
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plaintiff. No consent of the defendant to the trial by that 
number was entered on the record; and this was the ground 
for the motion in arrest, which was filed by the defendant. 
This motion was overruled, and this case comes here by ap- 
peal; and the above is the only question presented by the 
record. 

This point has been passed upon in this gourt, and the de- 
cisions thereon are uniform, that unless the constitutional 
right of the party to a trial by a jury of twelve men be ex- 
pressly waived by entry of record, the error, being one of 
record, may be raised by motion in arrest,whether exceptions 
were saved or not. (Vaughn vs. Scade, 30 Mo., 600; Brown 
vs. Han. & St. Jo. R. R. Co., 37 Mo., 298; Scott vs. Russell, 
39 Mo., 407.) 

Judgment reversed and cause remanded. Judges Wagner 
and Napton absent, the other J udges concur. 
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